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PREFACE 


In  the  compilation  of  the  following  pages  the  writer  has  endeavoured  to 
present  to  the  reader  in  a concise  and  practical  manner,  the  leading  principles 
of  law  as  it  relates  to  business,  avoiding  as  much  as  possible  the  technical 
terms  with  which  the  subject  is  usually  invested.  The  primary  idea  in  writing 
this  work  was  to  supply  students  in  Business  Colleges,  Collegiate  Institutes 
and  High  Schools,  with  a suitable  text  book  on  the  important  subject  of  com- 
mercial law,  and  to  place  in  their -hands  the  forms  of  legal  commercial  papers 
more  generally  used  by  business  men  daily,  in  their  transactions.  It  will  be 
found  a . useful  book  of  reference  for  business  men,  farmers,  mechanics  and 
others,  both  as  to  the  laws  of  trade  and  in  furnishing  suitable  legal  forms  and 
directions  for  drawing  and  using  them. 

It  is  neither  the  desire  nor  the  expectation  of  the  author  to  make  “every 
man  his  own  lawyer,”  but  it  is  his  aim  to  give  him  directions  so  that  he  may 
be  able  to  protect  his  own  interests  and  to  enable  him  to  transact  business  in 
an  intelligent  manner.  The  author  does  not  claim  originality  in  his  subject— 
the  principals  of  law  are  old,  and  scattered  through  the  law  books  and  the 
Acts  of  Parliaments  for  Ages.  He  does  claim  originality  in  many  cases  in 
his  methods  of  arrangement,  resulting  principaly  from  many  years  of  class- 
room work  on  this  subject.  The  author  asked  an  intimate  acquaintance  in 
business  circles  who  had  looked  over  advance  sheets  of  the  work,  “To  which 
chapter  shall  I especially  refer  my  readers  in  the  preface  to  the  work?”  His 
reply  was,  “Refer  them  to  chapter  18,  on  Indorsements.”  This,  and  all  the 
other  chapters  are  recomended  to  the  reader  for  more  than  a perusal, — for  a 
study  that  they  may  prove  valuable  to  him  as  a part  of  his  mental  stock-in- 
trade  always  ready  to  be  drawn  upon  in  case  of  need,  but  neither  reduced  nor 
expended  by  usage. 

The  author  desires  to  acknowledge  his  indebtedness  to  His  Honor  Judge 
Creasor  for  the  many  useful  and  valuable  hints  gathered  from  his  courses  of 
lectures,  and  to  John  Armstrong,  B.  A.,  Q.  C.,  for  assistance  in  preparing 
this  volume. 

Third  Edition 
Jan.  21,  1903. 
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LAW  AND  PROPERTY/ 


"Municipal  Law. 
Sources  of  Law. 
Common  Law. 
Statute  Law. 

Other  Divisions, 
The  Law  Merchant. 
Uniformity  of  Law. 
Property. 

Real  Property. 
Personal  Property. 


1.  Municipal  Law,  in  its  widest  sense,  comprises  all  those  rules,  written 
or  traditionary,  which  have  been  laid  down  for  the  guidance  of  the  community 
and  to  which  its  members  must  conform,  if  they  would  avoid  penal  conse- 
quences or  civil  liabilities. 

Justinian  States  the  doctrine  of  law  in  three  principles,  viz: — 

(1)  To  live  honestly  ; 

(2)  To  hurt  nobody  ; 

(3)  To  render  to  everyone  his  just  due. 

2.  Sources  Of  Law. — In  the  British  Empire,  the  theory  is  that  the  Sov- 
ereign is  the  source  of  all  law.  The  practice  is,  however,  quite  different. 
The  people  themselves  are  really  the  source  of  the  laws,  as  they  are  made  by 
the  representatives  of  the  people  in  Parliament.  It  is  true,  however,  that 
final  assent  has  to  be  given  by  the  Sovereign,  either  personally  or  by  a rep- 
resentative, such  as  a Colonial  Governor,  before  these  laws,  made  by  the  peo- 
ple’s representatives,  really  become  authority.  This  assent  has  not  been 
withheld  for  hundreds  of  years  by  the  Sovereign,  except  on  advice  of  the  peo- 
ple’s representatives,  expressed  through  the  Prime  Minister  for  the  time  being. 
It  is  generally  understood  that  it  is  beyond  the  power  of  the  Sovereign  to  ex- 
ercise a personal  veto  power  against  any  law  demanded  by  the  people  through 
their  representatives. 

In  the  United  States,  the  law  is  made  by  the  people,  both  in  theory  and 
practice,  as  they  elect  not  only  the  houses  of  representatives  but  the  President 
as  well.  — These  laws  are  enacted  by, 

(1)  Congress  ; 

(2)  State  Legislatures. 
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The  bodies  of  representatives  in  the  British  Empire  are  : 

(1)  Imperial  Parliament; 

(2)  Colonial  Parliaments,  such  as  that  of  the  Dominion  of  Canada; 

(3)  Provincial  Legislatures,  such  as  that  of  the  Province  of  Ontario. 

3.  Common  Law  includes  those  principles,  usages  and  rules  of  action 
applicable  to  the  government  and  security  of  person  and  property,  which  do 
not  rest  for  their  authority  upon  any  express  or  positive  declaration  of  the 
will  of  the  Legislature.  It  consists  mainly  of  Customs , which  being  prac" 
tised  from  time  inmemorial,  have  been  gradually  adopted  and  have  received 
from  time  to  time  the  sanction  of  the  courts  of  justice,  without  any  act  of  the 
legislature. 

4.  Statute  Law  is  such  that  has  been  actually  put  into  the  form  of  written 
law  by  act  of  Parliament,  Congress  or  Legislature.  These  acts  of  Parliament 
are  called  Written  Law  in  contradistinction  to  the  Common  or  Unwritten 
Law. 

The  duty  of  interpreting  the  Statute  Law  devolves  upon  the  courts  of 
justice  in  accordance  with  certain  recognized  rules. 

5.  Other  Divisions. — The  Common  and  Statute  Law  is  divided  accord- 
ing to  what  it  applies  to,  into 

Mercantile  Law; 

Marine  Law; 

Constitutional  Law,  &c. 

6.  The  Law  Merchant  is  a branch  of  the  Common  Law.  It  consists  of 
the  law  deduced  from  the  practice  and  customs  of  merchants,  subsequently 
aided  and  regulated  by  decisions  of  the  Courts  and  by  legislative  enact- 
ments. 

7.  Uniformity  of  Laws. — The  laws  of  all  English  speaking  people  agree 
substantially,  hence  those  of  England,  Canada,  United  States  and  Australia, 
agree  very  largely,  the  Common  Law  of  England  being  the  basis  of  all. 

8.  Property— Rights  Of  Property  consist  in  the  free  use,  enjoyment 
and  disposal  of  a person’s  acquisitions  without  any  control  or  diminution  save 
only  by  the  laws  of  the  land. 

The  objects  of  such  rights  of  property  are, 

1.  Things  Real,  i.e.,  such  as  are  permanent,  fixed  and  immovable, 
called  Real  Property , Real  Estate , or  Realty , e.g.,  lands,  houses,  etc. 

2.  Things  Personal,  i.e.,  goods,  money,  merchandise  and  all  other 
movables  which  may  attend  the  owner’s  person— called  Personal  Property  & 
Personalty . 
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9.  Real  Property,  sometimes  called  Real  Estate,  consists  of  lands  to- 
gether with  all  trees,  buildings,  etc.,  thereon,  or  mines,  etc.,  under  the  sur- 
face. 

10.  Personal  Property  consists  of  (a)  movable  articles  of  all  kinds, 

such  as  goods,  furniture,  live  stock,  implements,  machinery,  etc.  This  be- 
longs to  the  class  of  things  in  possession . (b)  The  second  class  is  such  as  ac- 

counts, debts,  claims,  etc.,  the  amount  or  value  of  which  we  are  to  receive 
from  other  persons. 

CHAPTER  1. 


CONTRACTS. 


r (i)  Definition. 

(2)  Void. 

(3)  Voidable. 

(4)  Joint. 

(5)  Several. 

- (6)  Severable. 

(7)  Executed. 

(8)  Executory. 

(9)  Mutual  Promises. 

(10)  Seven  Requisites. 

(11)  Possibility. 


1.  Definition. — A Contract  is  an  agreement  or  bargain  entered  into  be 
tween  two  or  more  parties,  to  do  or  not  to  do  some  particular  thing  for  a 
consideration,  and  enforceable  by  law.  The  Contract  is  the  basis  of  all  com- 
mercial transactions  and  the  laws  governing  Contracts  are  the  laws  governing 
all  classes  of  business.  From  the  business  of  the  day  labourer  to  that  of  the 
railway  magnate,  all  are  governed  by  the  principles  of  Contracts. 


Contracts  are  - 


v. 


1.  Express. — In  which  the  terms  are,  at  the  time  of 

making  defined  in  writing  or  openly  stated  and 
avowed. 

2.  Implied. — In  which  the  law  presumes  what  the 

parties  undertake  to  perform. 


2.  Void  Contract  Is  one  which  had  from  the  beginning  no  legal  effect 
except  in  so  far  as  a party  to  it  may  incur  a penalty. 

3.  Voidable  Contract  Is  one  which  takes  its  full  and  proper  legal 
effect  unless,  and  until,  it  is  set  aside  by  some  one  entitled  to  do  so. 


4.  Joint  Contract  Is  one  where  persons  agree  to  do  certain  work 
jointly. 
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5.  Joint  an  I Several  Contracts  is  one  where  persons  bind  them- 
selves jointly  to  perform  the  work;  also  each  one  binds  himself  to  do  all  the 
work,  if  necessary. 

6.  Severable. — A Contract  is  said  to  be  severable  or  divisible  where  the 
consideration  on  either  sides  may  be  divided  so  that  it  can  be  apportioned  to 
corresponding  parts  on  the  other  side.  For  example  : Y agrees  to  purchase  all 
the  wheat  X can  furnish  him,  like  a certain  sample,  at  a certain  price  per 
bushel.  This  wheat  might  be  delivered  one  bushel  per  day,  or  a thousand 
bushels  per  day,  and  the  consideration  would  be  paid  in  such  proportion. 

7.  Executed  Contract. — An  Executed  Contract  is  one  that  is  com- 
pleted, both  as  to  what  is  to  be  done  and  as  to  the  consideration.  For  ex- 
ample, you  go  into  Mr.  Brown’s  shop  and  ask  for  -a  hat.  He  shows  you  a 
suitable  one  : he  asks  four  dollars  for  it ; you  take  the  hat.  The  transaction 
is  complete,  and  therefore  executed. 

8.  Executory  Contract. — An  Executory  Contract  is  one  that  is  to  be 
completed  by  one  or  both  parties  at  some  future  time.  In  case  of  a sale, 
the  ownership  of  the  property  remains  in  the  seller  for  the  time  being 
Example,  (t)  A agrees  with  B to  build  a house  for  him  by  a certain  date,  for 
which  B is  to  pay  him  $400.  Example  (2)  X agrees  to  purchase  from  Y a 
certain  horse  two  weeks  hence  for  which  he  agrees  to  pay  $120.  The  title 
still  remains  in  Y till  delivered;  and  should  the  horse  die  in  the  intervening 
time  Y would  be  the  loser. 

A contract  may  be  executed  as  regards  one  of  the  parties  ; and  executory  as 
regards  the  other  : e.  g.  A and  B agree  to  exchange  horses.  A actually  de- 
livers his  horse  over  and  B thereupon  promises  to  deliver  his  horse  in  one 
week  — this  contract  is  executed  as  to  A and  executory  as  to  B. 

9.  Mutual  Promises  — It  will  be  noticed  from  the  above  that  in  Execu- 
tory contracts  there  must  be  promises  by  both  parties.  In  the  above  ex- 
ample, A promises  to  build  a house  for  B,  and  B promises  to  pay  A $400  for 
doing  it.  The  promises  are  mutual,  each  depending  on  the  other,  and  be- 
ing the  consideration  for  the  other  in  the  meantime. 

10.  Requisites. — The  following  are  the  requisites  to  a valid  contract : 

(1)  It  must  be  possible; 

(2)  It  must  be  legal; 

(3)  It  must  be  made  by  competent  parties. 
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(4)  It  must  be  assented  to  by  each  party; 

(5)  It  requires  a consideration  (generally); 

(6)  It  must  be  without  fraud; 

(7)  In  many  cases  it  must  be  in  writing,  signed  by  the  parties 
chargeable  therewith,  and  some  written  contracts  must  be 
under  seal. 

II.  Possibility. — A Contract  to  do  an  impossibility  is  void,  because  it 
cannot  be  fulfilled.  If  a person  were  to  agree  to  move  a farm  from  one 
country  to  another,  the  contract  could  not  be  enfo^ed.  The  thing  to  be 
done,  however,  must  be  impossible  from  the  natuie  of  things.  Suppose  A 
agrees  to  build  a house  for  B,  and  complete  it  by  a certain  date.  A strike 
among  the  mechanics  he  employs  renders  him  unable  to  finish  his  work  by 
specified  time.  This  would  not  make  it  a void  contract  as  the  circumstances 
were  not  external  and  might  have  been  foreseen  or  prevented.  X agrees  to 
build  a boat  for  Y,  but  is  unable  from  lack  of  skill.  This  would  not  void  the 
contract,  nor  would  the  sickness  of  one  of  the  parties  be  excuse  to  void  the 
contract.  Because  other  persons  could  be  hired  who  had  skill  to  build  the 
boat  if  the  contractor  was  not  skilled,  or  was  prevented  by  sickness. 


CHAPTER  2. 


CONTRACTS, 
Legal  and  Illegal 


' Legal. 

Illegal 

To  do  an  Immoral  Act. 
Made  on  Sunday. 
Against  Revenue  Laws. 
Against  Common  Laws. 
Compounding  a Felony. 
In  Restraint  of  Trade. 


1.  Legal  Contracts  one  in  which  neither  the  thing  to  be  done  nor 
the  consideration  for  it  is  forbidden  by  law.  If  either  is  forbidden  by  law  it 
is  considered  hurtful  to  the  general  public,  hence  neither  parties  can  enforce 
it.  Even  if  one  party  has  performed  his  part  or  paid  nis  money  the  law  will 
not  help  him,  as  the  contract  is  considered  wholly  vicious. 


2.  Illegal  Contracts  one  in  which  parties  undertake  to  do  what  the 
law  positively  commands  not  to  do,  or  any  contract  which  has  for  its  pur- 
pose the  furtherance  of  any  object  contrary  to  justice  or  common  morality. 
This  is  the  general  principle.  This  subject  may,  perhaps,  be  best  presented 
by  taking  up  a number  of  specific  cases. 


14 


CONTRACTS —LEGAL  AND  ILLEGAL. 


3.  Contracts  to  do  any  Immoral  Act  are  void.  Among  these  may 
be  mentioned  Contracts  : 

(1)  To  lead  an  immoral  life; 

(2)  To  publish,  sell,  or  transmit  by  mail  immoral  and  obscene  pictures  or 
publications,  or  seditious  publications; 

(3)  Of  bribery  in  case  of  elections: 

(4)  Sunday  desecration  either  for  purpose  of  business  or  pleasure; 

(5)  Bets  and  wagers; 

(6)  Gambling; 

(7)  Lotteries  and  raffles; 

(8)  Buying  stocks  on  margins; 

4.  Contracts  Made  on  Sunday. — According  to  our  laws  Sunday  is  a 
day  of  rest  and  not  for  works  except  works  of  necessity  or  mercy,  hence  busi- 
ness done  on  that  day  is  done  contrary  to  statute  law  and  on  that  account 
illegal. 

5.  Contracts  Against  Revenue  Laws.— A few  of  these  cases  may  be 
mentioned.  Contracts  in  violation  of  the  revenue  laws  defraud  the  public  of 
the  revenue  due  which  is  used  for  the  support  and  maintenance  of  govern- 
ment. A contract  to  smuggle  dutiable  articles  into  a country  or  to  make  in- 
correct returns  of  liquor  or  tobacco  manufactured,  could  not  be  enforced  nor 
could  pay  for  doing  them  be  collected. 

6.  Contracts  Against  Other  Laws. — Among  these  we  might  mention 
contracts  to  sell  liquor  without  license,  to  burn  buildings,  to  destroy  prop- 
erty, etc. 

7 Compounding  a Felony. — If  a person  guilty  of  some  crime  makes 
any  agreement  to  pay  another  person  or  to  do  anything  for  his  benefit  as  a 
consideration  for  not  prosecuting  him,  it  cannot  . be  enforced.  .Suppose  A 
has  embezzed  B’s  funds,  and  he  or  his  friends  agree  to  pay  B a sum  of  money 
to  forbear  prosecution,  the  payment  cannot  be  enforced.  Even  though  a 
promissory  note  or  bond  be  given  it  cannot  be  collected,  by  B.  The  promise 
not  to  prosecute  is  itself  a crime  that  is  punishable. 

8.  Contracts  in  Restraint  of  Trade. — A general  contract  whereby  a 
person  agrees  not  to  carry  on  a certain  trade  or  business  or  profession  is 
illegal.  This  of  course  is  general  and  not  limited  to  a community. 

An  agreement  not  to  carry  on  a particular  business  is  valid  upon  the  fol- 
lowing conditions.  ' 

1.  It  must  be  founded  on  a valuable  consideration. 

2.  The  restriction  must  not  go,  as  to  its  extent  in  space  or  otherwise,  be- 
yond in  the  judgment  of  the  court  is  reasonably  necessary  for  the  protection 
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of  the  other  party.  A contract  made  by  A,  selling  out  his  trade  to  B,  agree- 
ing not  to  start  the  same  business  in  that  community,  is  not  in  restraint  of 
trade,  as  A may  go  to  another  place  and  begin  again.  A contract  by  which 
A would  engage  not  to  carry  on  a business  in  any  place , would  be  illegal.  * 
Combines  that  limit  the  quantity  to  be  manufactured  of  any  goods  or  com- 
modity and  in  this  way  do  away  with  ordinary  competition  so  as  to  fix  or  in- 
crease values  of  the  goods,  are  illegal. 

CHAPTER  3. 


THE  PARTIES  TO  A 
CONTRACT. 


f Competent  Parties. 

| Incompetent  Parties. 

| Incompetent  Bind  Competent  Parties. 

I Necessaries  for  Incompetent  Parties. 

| Idiots. 

I Lunatics. 

Intoxicated  Persons. 

f Ratification  of  Contracts. 
Infants  A Disaffirmance  of  Contracts. 
[Agency. 

Indians. 

Married  Women. 

Corporations. 


1.  Competent  Parties. — Every  contract  requires  two  or  more  compet- 
ent parties  to  it.  Competent  parties  must  be  : 

(1)  Of  legal  age; 

(2)  Of  sound  mind; 

(3)  If  women,  unmarried  except  in  certain  cases; 

(4)  If  aliens,  their  nation  must  be  friendly; 

(5)  If  Corporations,  the  contract  must  be  such  as  is  specially 
allowed  in  their  charter,  or  from  the  nature  and  opera- 
tions of  the  Corporation. 


2.  Incompetent  Parties. — Others  than  those  possessing  the  foregoing 
qualifications  are,  generally  speaking,  incapable  of  binding  themselves  in 
contract,  hence  they  are  called  incompetent  parties.  Exceptions  to  this  are 
mentioned  under  their  appropriate  headings.  These  incompetent  to  con- 
tract may  be  classified  as  follows  : 


By  Reason  of  Natural  Personal 
Inability. 

By  Reason  of  Legal  Inability. 


r(i) 

(2) 

(3) 

(1) 

(*) 

(3) 

(4) 
Us) 


Idiots; 

Lunatics; 

Intoxicated  Persons; 

Infants; 

Indians; 

Married  Women; 

Alien  Enemies; 

Corporations  limited  by  their 
Charter. 
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3.  Incompetent  Parties  Bind  Competent  Parties.— A contract  is 
made  between  an  incompetent  person  and  a competent  person.  The  com- 
petent person  can  generally  be  compelled  to  carry  out  his  part,  but  the  in- 
competent person’s  part  cannot  be  enforced  against  him.  He  really  has  a 
choice  as  to  whether  he  will  or  will  not  carry  out  his  part.  He  cannot  en- 
force a contract  against  a competent  party  to  his  own  advantage  and  refuse  to 
carry  out  his  part.  He  cannot  use  the  law  that  protects  him  for  the  purpose 
of  defrauding  others. 

4.  Necessaries  for  Incompetent  Parties.— The  general  exception  to 
the  rule  that  infants,  lunatics,  &c.,  are  unable  to  make  contracts  is  in  the  case 
where  they  bind  themselves  for  the  necessaries  of  life, 

(1)  Food; 

(2)  Clothing; 

(3)  Medical  Attendance; 

(4)  In  case  of  Infants,  for  Education. 

Each  of  the  foregoing  items  must  be  suitable  to  the  person’s  station  in 
life.  For  example  : A young  man  under  twenty-one  years  of  age  in  circum- 
stances of  an  ordinary  mechanic  could  not  bind  himself  for  expensive  luxuries 
of  living  or  dress,  but  only  for  such  as  are  necessary  for  ordinary  comfort  and 
protection.  A contract  for  necessaries  for  such  persons,  charged  at  exorbitant 
prices  could  not  be  enforced.  Only  the  intrinsic  value  of  the  articles  could 
b@  collected. 

5 Idiots. — An  idiot  is  a person  that  never  had  reason  or  intellect.  He 

js  therefore  incapable  of  understanding  the  nature  and  effect  of  any  contract* 
He  is  therefore  incapable  of  doing  the  business  pertaining  to  the  ordinary  af 
fairs  of  life.  If  he  is  the  owner  of  property  by  inheritance  it  must  be  man- 
aged by  others  for  him. 

6.  Lunatics. — A lunatic  is  a person  who  had  reason  and  intellect  but  has 
lost  them.  Some  lunatics  have  lucid  intervals  when  they  are  sane  enough 
and  are,  during  that  time,  perfectly  capable  of  contracting.  Contracts  with 
or  by  a lunatic  are  voidable  at  his  choice,  if  at  the  time  of  making  the  contract 
it  can  be  shown  that  he  was  absolutely  incapable  of  understanding  what  he 
was  doing  and  that  the  other  party  knew  of  his  condition. 

7 Intoxicated  Persons. — An  intoxicated  person  may  be  considered  in 
the  same  way  as  a lunatic,  having  lucid  intervals.  Intoxication  by  liquor  or 
drugs  must  be  so  complete  that  the  person  is  deprived  of  his  capacity  to  act 
ind  think.  The  rule  in  the  foregoing  section  6 applies  to  the  contract  of  an 
intoxicated  person  the  same  as  to  that  of  a lunatic. 
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8.  Infants. — A person  under  twenty-one  years  of  age  is  called  an  infant 
or  minor.  Legally  a person  comes  of  age  the  day  before  the  twenty-first  an- 
niversary of  his  birthday.  The  laws  are  very  carefully  framed  to  protect  the 
rights  of  those  incapable  of  caring  for  themselves.  The  theory  of  the  law  is 
“That  before  the  age  of  twenty-one  the  human  faculties  are  immature,  undis- 
ciplined and  incompetent  to  guard  against  artifice  or  subtlety  and  it  therefore 
extends  to  them  its  protection  and  guardianship.”  The  infant  who  is  living 
with  a parent  or  guardian  has  not  power  to  make  contracts  and  bind  even  for 
the  necessaries  of  life.  The  parent  or  guardian  is  liable  for  such  supplied  to 
the  child  under  his  protection.  If  the  child  is  separated  entirely  from  parent 
or  guardian  he  has  power  to  contract  for  necessaries.  Although  infants  are 
generally  speaking,  not  amenable  to  law  on  contracts,  they  are,  however,  ans- 
werable at  law  for  all  criminal  offences,  trespass,  assault,  &c. 

Exceptions. — An  infant  becoming  owner  of  shares  in  a Stock  Company 
is  liable  during  minority  for  all  calls  accruing  due  on  the  same,  unless  there 
was  an  express  agreement  to  the  contrary  at  the  time  of  purchase.  An  infant 
that  is  a partner  may  rescind  his  partnership  at  his  majority.  lie  cannot, 
however,  rid  himself  of  the  liabilities  of  the  business,  contracted  during  his 
continuance  as  a partner. 

Ratification. — An  infant  making  an  executory  contract  may  ratify  it  on 
coming  of  age: 

(1)  By  doing  so  in  expresss  words  or  writing; 

(2)  By  performance  or  part  performance  of  it; 

(3)  By  retaining  the  benefits  accruing  to  him  from  it. 

It  will  be  noticed  that  the  firs  is  really  a new  contract  and  the  second 
and  third  are  new  contracts  by  implication,  if  not  really  expressed  in  words- 
If  not  rescinded  within  reasonable  time  they  may  be  considered  as  ratified. 

Disaffirmance.  An  infant  may,  on  becoming  of  age,  disaffirm  his  con- 
tracts that  are  executory.  This  must  be  done  within  reasonable  time.  It 
will  not  do  to  wait  six  months  or  a year  and  then  rescind  them.  If  he  dis- 
affirms a contract  on  becoming  of  age  he  must  restore  to  the  other  party 
whatever  property  or  consideration  he  may  have  received,  as  far  as  lies  in  his 
power. 

Agency  and  Infants. — An  infant  may  not  appoint  another  person  as 
agent  as  the  agent  could  not  bind  the  infant.  An  infant  may,  however,  act 
as  agent  for  another  person  Capable  of  making  contracts  and  bind  him  in 
contracts  made  on  his  behalf. 


iS 


CONTRACTS  — THE  PARTIES  TO. 


Indians. — “The  Noble  Red  Man”  isa  ward  of  the  Government,  is  cared 
for,  and  maintained  by  the  Government,  and  is  considered  incapable  of  car- 
ing for  himself  or  protecting  his  own  interests.  He  is  a sort  of  permanent 
infant,  and  is  incapable  of  binding  himself  in  a contract  even  for  necessaries. 

Married  Women. — A woman  unmarried — a spinster  or  widow — may 
make  contracts  as  freely  as  a man.  At  common  laws  a contract  made  by  a 
married  woman  was  void,  the  theory  being  that  the  husband  and  wife  were 
one  person,  her  legal  personality  being  merged  into  that  of  her  husband  at 
marriage.  This  has,  however,  been  modified,  very  materially,  [see  Revised 
Statutes  of  Ontario,  1887,  Chapter  132,  and  Revised  Statutes  of  Manitoba, 
Chapter  95.]  A married  woman  may  contract  as  freely  as  before  marriage  in 
reference  to  her  own  property,  or  “Separate  Estate,”  as  it  is  called.  She  may 
also  engage  in  business  or  trade  on  her  own  account.  A married  woman’s 
property  is  all  that  she  owned  before  marriage,  all  gifts,  legacies,  property  re- 
ceived as  heir-at-law  of  intestate  estates,  also  all  her  earnings,  profits  in  trade 
on  her  own  account,  &c.  This  does  not  include  gifts  from  her  husband. 
She  may  also  take  and  enjoy  aU  the  earnings  of  her  children,  by  getting  an 
order  from  the  judge  if  separated  from  her  husband,  or  deserted  by  him  or  if 
he  is  confined  in  prison  as  a criminal. 

Alien  Enemies. — Under  ordinary  circumstances  contracts  made  with 
or  by  citizens  of  other  countries  are  as  binding  as  those  made  by  natural  born 
subjects  in  our  own  country.  An  alien  enemy  cannot,  during  time  of  war, 
make  a fresh  contract,  or  enforce  any  existing  contract  without  a license  from 
the  Crown.  As  to  contracts  made  before  war  commenced,  his  rights  are  only 
suspended,  and  the  contract  can  be  enforced  upon  peace  being  declared.  It 
is,  however,  a well  recognized  law  of  nations  that  whenever  war  is  declared 
between  two  countries  they  are  enemies  and  all  contracts  existing  between 
their  citizens  are  suspended,  and  all  contracts  made  after  declaration  of  war 
are  void.  Commerce  is  suspended  as  the  manufacture  of  a country  might  be 
supplying  their  enemies  with  arms  and  other  articles  that  were  needed  at 
home. 

Corporations. — A Corporation  is  an  artificial  person  created  by  law 
and  really  composed  of  a number  of  persons  joined  together  and  endowed 
with  the  capacity  of  perpetual  succession.  For  the  present  purposes  we  will 
divide  them  into 

(1)  Trading  Corporations. 

(2)  Non-Trading  Corporations. 

The  former  are  principally  Joint  Stock  Companies  formed  for  the  pur- 
pose of  carrying  on  some  particular  trade  or  business.  Their  Charter  only 
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allows  them  to  make  contracts  in  their  own  line  of  trade.  Those  made  rela- 
tive to  other  matters  would  be  void.  Non-Trading  Corporations  are  such  as 
Towns,  Cities,  Townships,  &c.,  formed  for  carrying  on  public  business.  If  a 
Non-Trading  corporation  were  to  engage  in  manufacturing  implements  it 
could  not  make  a binding  contract  as  it  exceeds  the  privileges  granted  in  its 
charter. 

The  general  rule  as  to  Corporation  contracts  is  that  a Corporation  can 
only  be  bound  by  contracts  uuder  the  seal  of  the  corporation. 

The  exceptions  to  this  rule  are 

1 Trading*  Corporations  may  by  their  agents  enter  into  simple  con- 
tracts without  seal  when  such  contracts  relate  to  the  objects  and  purposes  of 
the  Corporation. 

2 Non-Trading*  Corporations  may  enter  into  simple  contracts  (with- 
out seal.) 

(a)  In  matters  of  trifling  importance  or  daily  necessity,  e.  g. 
the  hire  of  a servant  or  supply  of  coal. 

(b)  In  matters  of  urgent  necessity  admitting  no  delay. 

CHAPTER  4. 


CONSENT. 


"Mutual  Consent — Definition. 
Specific  Offer. 

General  Offer. 

Acceptance. 

Acceptance  by  an  Act. 

- Duress.” 

Time. 

Proposal  by  Mail. 

Acceptance  by  Mail. 

Mistakes. 

Custom  or  Usage. 


I.  Mutual  Consent  may  be  defined  as  a meeting  of  minds.  They  must 
meet  or  be  a unit  on  the  same  thing,  else  there  can  be  no  contract.  The 
parties  to  every  contract,  however  extensive  or  trivial,  show  their  willingness 
to  make  a contract  by  what  we  might  term  the  elements  of  a contract,  viz., 

(1)  Offer  by  one  party; 

(2)  Acceptance  by  the  other  party; 

Example.  If  A,  a merchant,  offers  a coat  to  B for  $10,  and  B says  “I 
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will  accept  your  offer,”  or  other  words  of  similar  effect,  a contract  has  been 
made.  This  may  be  done 

(1)  Orally,  by  speaking  to  one  another; 

(2)  By  writing  (informal)  e.  g.,  letters  to  one  another; 

(3)  Formal,  by  writing  out,  and  being  signed  by  the  parties  to  it; 

(4)  Specialty,  by  being  written,  signed  and  sealed. 

2.  Specific  Offer. — The  beginning  of  every  contract  is  made  by  one  per- 
son making  an  offer  of  some  kind  to  another.  This  is  sometimes  called  mak- 
ing a proposal.  For  example, — A says  to  B,  I will  sell  you  this  horse  for 
$100.  This  is  an  offer.  B says  I will  not  do  that,  but  I will  offer  you  my 
cow  and  $50  for  your  horse.  Here  we  have  a second  offer.  There  was  no 
contract  in  the  first  place  as  the  parties  failed  to  agree.  The  second  will  be 
continued  under  section  No.  4. 

3.  General  offer.  —A  general  offer  is  one  made  to  no  one  in  particular, 
but  to  every  person.  Example, — Property  offered  for  Sale  in  an  advertise- 
ment or  at  Auction.  A railway  or  other  common  carrier  makes  a general 
offer  to  carry  passengers  or  freight. 

4.  Acceptance. — The  agreement  or  willingness  of  a party  to  take  the  of 
fer  of  the  other,  expressed  or  written  to  the  person  making  the  offer,  is  ac 
ceptance.  In  the  example  section  2 B has  offered  his  cow  and  $50  for  A’s 
horse.  If  A says  I will  accept  your  offer  a contract  is  made. 

Rules  respecting  Proposal  and  Acceptance. 

1.  The  acceptance  must  be  unconditional  and  identical  with  the  terms 
of  the  proposal. 

2.  A proposal  may  be  revoked  before  acceptance,  but  not  after. — An  ac- 
ceptance cannot  be  revoked; 

If  the  parties  are  contracting  orally  in  each  other’s  presence  a proposal 
may  be  revoked  without  notice; 

If  the  parties  communicate  by  correspondence,  notice  of  revocation  of  a 
proposal  must  reach  the  party  to  whom  the  proposal  is  made  before  he  has 
accepted  it. 

3.  It  matters  not  whether  the  offer  is  specific  or  general,  the  acceptance 
must  in  all  cases  be  specific. 

Acceptance  by  an  Act. — Acceptance  need  not  always  be  made  in  words 
it  may  be  given  by  an  act.  A goes  into  a shop  and  says  to  the  proprietor,  I 
Will  give  you  $4  for  this  hat.  The  proprietor  hands  him  the  hat  thus  accept- 
ing by  ah  action.  A sends  goods  to  B’s  house,  and  B uses  the  goods.  B will 
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be  liable  on  an  implied  contract  for  their  price.  A requests  B,  a wholesale 
merchant,  to  send  him  certain  goods.  It  is  understood  or  implied,  though 
not  expressed,  that  A will  pay  a fair  market  price  for  the  goods  to  B. 

A proposal  need  not  be  made  to  a specified  individual,  but  no  contract 
can  be  formed  until  it  has  been  accepted  by  a specified  individual  : e.g.,  A 
advertises  a reward  of  $10  for  the  recovery  of  his  lost  dog — the  offer  is  not 
to  any  particular  person  but  to  every  person.  If  B finds  and  restores  the  dog 
the  contract  is  made  and  he  can  claim  the  reward. 

Duress. — It  is  the  theory  of  the  law  that  all  competent  persons  are  free 
to  make  as  many  contracts  as  they  may  see  proper,  and  of  whatever  kind  they 
may  desire,  so  long  as  within  the  limits  of  the  law,  hence  it  is  illegal  to  re- 
strain a person  from  making  a contract,  and  likewise  illegal  to  compel  a per- 
son in  any  way  to  make  a contract.  Any  contract,  made  because  of  any 
threat  or  constraint,  may  be  voided  at  the  option  of  the  party  who  has  enter- 
ed into  it  under  Duress. 

7.  Time. — An  offer  made  orally,  unless  otherwise  specified,  is  supposed 
to  be  accepted  immediately  and  in  this  case  may  be  revoked  or  withdrawn 
any  time  before  it  is  accepted.  An  offer  may  be  made,  however,  giving  Jime 
for  acceptance,  if  there  De  a specified  sum  paid  by  the  second  party  as  a con- 
sideration for  the  privilege  of  extended  time. 

Example  i — X offers  to  sell  to  Y his  business  for  $1000,  payable  hal 
cash  and  half  in  a year’s  time.  Y says  I will  give  you  $5  for  the  privilege  off 
considering  your  offer  and  accepting  or  rejecting  it  any  time  within  a week. 
The  $5  are  paid  and  a memorandum  made  and  a receipt  accordingly  given 
by  X.  This  is  a case  of  a contract  within  a contract,  the  consideration  for 
the  $5  being  that  Y has  the  exclusive  right  to  purchase  the  business  any  time 
within  a week  if  he  elects  to  do  so. 

8.  Proposal  by  Mail. — A proposal  may  be  made  by  mail  or  telegraph 
Such  offer  continues  valid  until  it  is  revoked  unless  the  time  prescribed  for 
acceptance  has  lapsed,  or  there  is  lapse  of  reasonable  time  before  acceptance. 
The  acceptance  of  an  offer  is  the  consummation  of  a contract,  hence  a letter 
or  telegram  revoking  it  is  of  no  avail  unless  received  by  the  second  party  be- 
fore acceptance. 

9.  Acceptance  by  Mail  &c. — An  offer  is  accepted  by  mail  when  the 
letter  containing  it  is  placed  in  the  post  office,  or  Dy  telegraph  when  the  tele- 
graphic despatch  is  delivered  to  the  Company,  hence  any  revocations  of  an 
offer  must  be  received  before  the  letter  of  acceptance  is  mailed  or  the  tele 
gram  of  acceptance  is  sent,  or  the  acceptance  of  the  offer  will  be  enforceable 
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Example. — A writes  to  B Aug.  12,  offering  him  1000  bushels  of  wheat 
at$r.25  per  bushel.  A writes  to  B Aug.  15,  revoking  the  offer.  B received 
the  letter  on  the  14th  Aug.  and  posted  acceptance  on  the  16th  and  received 
the  revocation  on  the  17th.  B can  enforce  the  contract. 

10.  Mistake. — Where  the  parties  may  not  have  meant  the  same  thing  or 
one  or  both  may  have  formed  untrue  conclusions  as  to  the  subject  matter  of 
the  agreement. 

Where  there  is  a mistake  in  the  terms  of  agreement,  and  one  of  the  par- 
ties being  aware  of  the  error  seeks  to  take  advantage  of  it  the  contract  is  void. 

Example. — Every  person  making  a contract  is  supposed  to  understand 
the  meaning  of  the  words  he  uses.  If  I intend  to  order  20  chests  of  tea  and 
by  mistake  write  220  chests  in  my  letter,  the  party  I order  from  may,  if  he 
chooses,  compel  me  to  accept  and  pay  for  the  220  chests. 

11.  Custom  OP  Usage  — The  custom  at  the  time  and  place  that  a con- 
tract is  made  has  great  weight  in  determining  the  meaning  of  a contract. 

Example. — A agrees  to  build  a stone  house  for  B at  the  rate  of  50  cts. 
per  perch.  In  some  places  a perch  of  stone  work  is  considered  as  16^4  cubic 
feet  of  wall;  in  other  places  24^  cubic  feet.  If  any  dispute  arose  the  cus- 
tom of  the  locality  would  have  to  be  ascertained  to  settle  the  disputed  point. 

CHAPTER  5. 

' Definition. 

Promises  Without  a Consideration. 

Exceptions. 

Division  of  Considerations. 

Good  Consideration. 

Valuable  Consideration. 

CONSIDERATION.  i Insufficient  Consideration. 

Illegal  Consideration. 

Impossible  Consideration. 

Assignment  of  a Chose  in  Action. 

Moral  Obligations. 

Executed  Considerations. 

Failure  of  Considerations. 

I.  Definition.— Consideration  is  some  gain  to  the  party  making  the  pro- 
mise, arising  from  the  act,  or  forbearance  given  or  promised  of  the  promisee. 
Consideration  is  the  price  of  the  promise,  or  the  cause  that  moves  the  parties 
to  enter  into  a contract. 

It  is  something  (1)  Given, 

(2)  Done,  or 

(3)  Promised  to  be  given  or  done  by  the  person  to  whom 

a promise  is  made. 
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For  this  consideration,  the  person  to  whom  the  promise  is  given  either 

(1)  Gives  something  (in  case  of  a sale)  ; 

(2)  Does  something  (in  case  of  service  rendered),  or; 

(3)  Promises  to  give  or  do  something  in  the  future. 

A promises  to  build  a stable  for  B,  and  B promises  to  pay  A,  as  con- 
sideration for  his  work,  the  sum  of  One  Hundred  Dollars.  It  will  be  noticed 

(1)  That  one  promise  is  a consideration  for  another  promise; 

(2)  That  if  one  party  does  not  carry  out  his  promise,  the  other 

party  is  not  bound  to  carry  our  his  part. 

In  the  above  example,  if  A fails  or  neglects  to  build  the  stable,  B will 
not  be  required  to  pay  the  Hundred  Dollars. 

2.  Promises  Without  Consideration — It  was  stated  in  a previous 
chapter  that  a contract  without  a consideration  is  void.  The  consideration  is 
the  inducement  upon  which  the  party  agrees  to  be  bound.  If  there  is  no 
consideration,  there  is  no  reason  for  the  contract — it  is  not  enforceable. 
Tljere  is  nothing  to  support  it.  Honor  and  morality  require  the  fulfilment  of 
promises.  The  object  of  the  law  is  to  prevent  injury,  not  to  make  people 
faithful.  A person  to  whom  a bare  promise  is  made,  cannot  claim  injury  for 
non-fulfilment,  as  he  has  not  tendered  any  equivalent  for  it  to  the  promisor. 
There  has  been  neither  benefit  to  the  promisor  or  detriment  to  the  promisee. 

3.  Exceptions — (1)  All  contracts  made  under  seal  are  valid,  whether 
there  is  a consideration  or  not.  The  placing  of  a seal  on  a contract  makes  it 
final.  The  seal  itself  is  said  to  be  a consideration. 

(2)  The  second  exception  is  a very  common  one,  as  well  as  an  import- 
ant one,  that  is  negotiable  paper— Notes,  Cheques  and  Bills  of  Exchange. 
Accommodation  paper  is  perhaps  the  most  notable  example  of  this  kind. 

In  Bills  of  Exchange  and  Promissory  Notes,  consideration  is  presumed 
to  exist.  The  burden  of  proving  want  of  consideration  is  thrown  upon  the 
defendant. 

4.  Division— Consideration  may  be  divided  or  treated  as  follows 

1.  Good ; 

2 Valuable! A benefit  to  the  Promisorl 

\A  detriment  or  inconvenience  to  the  promisee 

3.  Insufficient; 

4.  Illegal; 

5.  Impossible; 

6.  Executed; 
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5 A Good  Consideration  is  “natural  love  and  affection’’  that  exists  be- 
tween near  relations.  It  is  good 

(1)  As  between  the  parties  themselves  to  support  an  executed 

contract ; 

(2)  But  not  good  as  against  third  parties. 

On  the  first  point,  a good  consideration  in  a deed  of  land  already  made 
from  father  to  son  will  support  it.  A consideration  will  not  support  a promise 
to  make  a deed  sometime  in  the  future. 

On  the  second  point,  suppose  the  father  when  he  is  insolvent,  in  consider- 
ation of  “natural  love  and  affection”  conveys  to  his  son  a piece  of  property  in 
order  to  keep  it  from  his  creditors,  the  consideration  will  not  support  it  as 
against  the  creditors,  who  really  ought  to  have  the  property  to  help  satisfy  their 
claim. 

6 Valuable  Consideration. — The  first  division  is  that  of  a benefit  to 
the  promisor.  X promises  to  dig  a drain  for  Y,  and  Y agrees,  in  return  for 
this  work,  to  pay  X ten  dollars.  Here  the  Ten  Dollars  is  a benefit  to  X,  the 
promisor.  Any  other  thing  or  service  that  is  of  value  would  answer  as  a val- 
uable consideration  instead  of  the  Ten  Dollars,  such  as  goods,  professional 
services  of  a lawyer,  doctor,  &c. 

The  second  division,  “A  detriment,  loss  or  inconvenience  to  the  prom- 
isee.” A promises  to  give  B his  horse  if  he  will  find  him.  The  trouble  and 
expense  of  finding  the  horse,  on  B’s  part,  would  be  a valuable  consideration 
for  the  horse  and  he  could  become  possessed  of  him  and  hold  him  for  such 
consideration. 

7 Insufficient  Consideration— Every  person  making  a contract  is  left 
to  judge  for  himself  as  to  whether  or  not  he  gets  sufficient  consideration.  If 
A gives  B a $100  horse  for  $50,  the  law  will  not  interfere,  as  A must  have 
considered  $50  sufficient  consideration.  The  Courts  say  that  “the  law  detests 
litigation,”  and  therefore  will  consider  anything  a sufficient  consideration 
which  rests  or  suspends  litigation.  If  I sell  an  article  too  low,  or  agree  to 
do  work  at  a price  that  will  not  pay  me  I mustabide  by  my  bargain.  The  only 
case  where  insufficient  consideration  can  be  used  as  a plea,  is  in  a case 
where  there  is  fraud,  where  the  party  has  been  deceived,  and  the  insufficiency 
is  caused  by  the  fraud. 

8 Illegal  Consideration  renders  a contract  void.  It  is  no  considera- 
tion. When  the  consideration  is  forbidden  by  law,  the  party  promising  the 
work  or  goods  is  relieved  from  his  part. 
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19.  Impossible  Considerations  will  not  support  contracts.  Suppose  M 
offers  to  drain  Lake  Huron  as  a consideration  for  some  contract,  the  contract 
would  not  be  enforceable,  as  no  person  is  compelled  at  law  to  do  an  impossi- 
bility. 

1 0.  Assignment  Of  Chose  in  Action  is  a valuable  consideration  for  a 
contract.  A Chose  in  Action  is  a Book  debt,  claim,  or  right  to  receive  money 
for  breach  of  contract,  or  a personal  wrong  (a  tort).  All  such  claims  are 
transferable  by  assignment,  except  those  for  personal  injuries.  A tort  is  not 
assignable. 

11.  Moral  Obligations. — An  honorable  man  will  fulfil  his  promises  in 
all  cases,  whether  the  law  require  him  to  or  not.  As  stated  before,  the  law  is 
to  prevent  injury,  not  to  make  men  good  citizens.  The  man  that  simply  lives 
within  the  law,  would  not  be  called  a good  citizen.  To  live  so  as  just  to  keep 
clear  of  the  clutches  of  justice,  is  to  live  on  a very  low  plane  indeed.  If  the 
law  were  to  make  moral  motives  a sufficient  consideration  for  a contract,  it 
would  annihilate  the  necessity  for  valuable  consideration  entirely,  as  the  mere 
i giving  of  a bare  promise  creates  a moral  obligation  to  perform  it. 

12,  Executed  Consideration.— Where  one  person,  A,  has  already 
! given  goods,  services,  or  other  value  to  another  person,  B,  this  is  a sufficient 
consideration  to  sustain  a promise  from  B to  repay  money  or  return  goods  or 
services  for  what  A has  given  him.  A debt  barred  by  the  statute  of  limita- 
tions, or  by  composition  deed  in  case  of  insolvency,  is  sufficient  consideration 
to  support  a promise  to  pay  such  debt.  An  executed  consideration  is  some- 
times acknowledged  in  the  words  ‘Value  received,” 

13.  Failure  of  Consideration, — If  the  consideration  of  a contract  en- 
tirely fails,  the  contract  is  void.  If  the  consideration  only  partially  fails,  the 
contract  is  valid,  and  the  other  party  may  claim  damages  only  for  the  part 
that  failed. 

Example. — A sells  a patent  right  for  a fence  for  the  County  of  Grey  to 
B.  The  patent  is  found  to  be  void.  A cannot  collect  the  amount  due  him 
on  the  contract,  or  enforce  payment  of  any  note  he  has  received,  as  payment 
for  such  contract. 
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1.  Definition. — Any  cunning,  deception,  artifice  or  device  used  to  cir 
cumvent,  deceive,  cheat  or  mislead  any  person  in  making  a contract,  is  fraud. 
It  is  impossible  to  give  a definition  wide  enough  to  cover  fraud  in  all  its  var- 


ious forms. 

In  general  terms  : Fraud  is  a false  representation  of  fact , made  with  a 
knowledge  of  its  falsehood,  or  a disregard  of  whether  true  or  false,  with  the 
intention  that  it  should  be  acted  upon  by  the  injured  party.  The  represent- 
ation must  actually  deceive.  It  may  be  practised  in  two  ways, 

(1)  By  making  statements  known  to  be  false  ; 

(2)  By  concealment  of  facts  known  to  be  true  that  should 
be  known. 

With  reference  to  the  parties  upon  whom  fraud  is  practised  there  are 


two  classes, 

(1)  By  one  party  to  another  to  induce  him  to  make  a contract ; 

(2)  By  two  parties  to  defraud  a third  person. 


2.  Voidable — Not  Void.  — The  party  upon  whom  fraud  has  been  com- 
mitted is  not  bound  to  carry  out  his  part  o the  contract.  He  may  avoid  it. 
If  he  choose  to  affirm  it  he  can  have  the  representations  made  good.  He 
cannot  however,  disaffirm  the  contract  altogether  : 

(1)  If  in  the  meantime  he  has  accepted  some  benefit,  or  continued 

to  act  under  it  after  he  had  become  aware  of  the  fraud  ; 

(2)  If  he  did  not  give  notice  of  the  fraud  within  a reasonable  time 

after  discovery  of  it ; 

(3)  If  innocent  third  parties  have  acquired  valuable  interests  in  the 

contracts. 

3.  The  Dishonest  Party  in  all  cases  is  bound  to  carry  out  his  contract. 
He  cannot  disaffirm  it.  If  both  parties  have  acted  dishonestly,  there  is  no 
relief  far  either  of  them.  Neither  one  can  force  the  other  to  carry  out  his 
contract 
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4.  Mis-Statement  Of  Fact. — This  is  $ie  more  common  example  of 
fraud.  A sells  a horse  to  B for  $8o,  and  represents  him  to  be  quiet  in  har- 
ness and  true  to  draw,  when  he  is  not.  This  would  be  fraud.  It  will  be  notic- 
ed that  mis-statement  of  fact  is  what  is  dealt  with  here,  not  of  opinion,  con- 
clusion or  inference.  Assent  to  a false  statement  would  be  equivalent  to  a 
mis-statement. 

5.  Concealment  Of  Fact. —This  applies  to  facts  that  are  known  to  one 
party  and  not  easily  discovered  by  the  other  party.  Facts  that  the  second 
party  could  easily  have  knowledge  of  by  exercise  of  ordinary  diligence,  is 
not  a concealment  of  fact.  Suppose  the  horse  mentioned  in  the  foregoing 
section  (4)  had  lost  an  eye,  it  could  easily  be  seen,  and  could  not  be  counted 
concealment,  if  not  mentioned  by  the  seller.  Silence  on  any  point  may 
amount  to  concealment  of  fact. 

6.  Fradulent  on  Third  Parties. — This  may  be  accomplished  by 

(1)  Legal  means; 

(2)  Illegal  means; 

The  former  class  keep  out  of  the  clutches  of  justice  ; the  latter  is  crim- 
inal, though  no  worse  than  the  former.  The  following  are  a few  com- 
mon examples  of  legal  transactions  fradulent  on  third  parties  : 

(1)  Puffers  at  auction  sales; 

(2)  Putting  property  in  the  names  of  other  parties  to  save  it 

from  creditors,  in  case  a person  is  insolvent ; 

(3)  Selling  goods  without  bill  of  sale  and  retaining  possession 

of  them. 

(4)  Fictitious  sales  of  property  at  an  enhanced  price,  so  as  to 

influence  others  to  pay  high  figures,  &c.  ; 

It  is  legal  to  sell  property  and  bid  at  auction  sales,  but  these  are  legal 
means  used  for  fraudulent  purposes  and  are  termed  conspiracy. 

7.  Statute  of  Frauds.— The  statute  bearing  the  foregoing  name  was 
passed  in  the  29th  year  of  the  reign  of  Charles  II  of  England.  Parts  of  it 
have  been  incorporated  into  the  laws  of  almost  every  civilized  country. 
These  provisions  relate  to  the  making  of  certain  contracts  in  writing,  signed 
by  the  parties  chargeable  therewith.  These  points  will  be  fully  considered  i 
the  following  chapter.  The  Statute  of  Frauds  does  not  make  anything  a 
fraud  that  was  not  previously,  a fraud  ; it  simply  states  that  in  order  to  make 
certain  contracts  valid,  there  must  be  some  tangible  evidence  of  the  inten- 
tion of  the  parties  making  the  agreement. 


28 


CONTRACTS. — THE  STATUTE  OF  FRAUDS. 


CHAPTER  7. 


Division. 

Writing,  Printing,  &c. 

Statute  of  Frauds. 

Oral  Contracts. 

Written  Contracts,  (formal) 
Written  Contracts  (informal) 
Specialty  Contracts. 

The  Seal. 

Guaranty  and  Suretyship. 

Promises  in  Consideration  of 
Marriage. 

Real  Estate. 

Time. 

Partly  Oral,  Partly  Written. 

1.  Division. — Contracts  are  divided  into — 

(1)  Oral, 

(2)  Written  (informal.) 

(3)  Written  (formal.), 

(4)  Specialty  Contracts. 

In  this  chapter  we  will  look  at  them  as  thus  divided. 

2 Writing1,  Printing,  &C. — Written  contracts  may  be  written  with 
ink  or  pencil,  or  printed  or  written  with  a typewriter,  or  by  any  other  process 
for  the  production  of  words  on  paper,  parchment,  &c.,  or  may  be  partly  writ- 
ten and  partly  printed.  In  case  of  a contract  partly  written  and  partly  print- 
ed if  there  be  writing  and  certain  printing  in  the  same  contract  that  dis- 
agree, the  writing  will  be  regarded  as  authority. 

3.  The  Statute  Of  Frauds.-- -The  famous  statute  of  the  above  title, 
passed  in  the  29th  year  of  the  reign  of  King  Charles  II.,  has  been  re-enacted,  to 
a great  extent,  into  the  laws  of  all  trading  countries.  In  Ontario  some  sections  of 
it  are  brought  into  effect  with  a few  minor  variations  in  Revised  Statutes,  1887, 
Chapter  123;  and  in  Manitoba,  Chapter  10,  Revised  Statutes  of  Manitoba. 
This  Statute  is  not  for  the  purpose  of  defining  fraud,  but  for  preventing  it  by 
enacting  that  certain  important  contracts  should  be  in  writing,  and  signed  by 
the  person  or  persons  chargeable  therewith.  It  does  not  provide  that  all 
such  contracts  should  be  written  out  in  legal  phraseologv,  but  that  “some 
memorandum ” of  the  contract  must  be  signed  by  the  party  chargeable 
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therewith,  or  by  some  other  person  duly  authorized  by  him  to  sign  his  name. 
Hence,  poor  spelling,  indifferent  grammar,  do  not  operate  against  a contract. 
All  that  is  necessary  is  that  it  be  a clear  expression  of  the  intention  of  the 
parties.  The  following  are  the  provisions  of  the  Act,  that  are  important  as 
bearing  on  this  subject: — 

(1)  No  action  shall  be  brought  whereby  to  charge  an  executor, 

where  an  executor  or  administrator  promises  to  answer  for 
damages  out  of  his  own  estate,  unless  the  promise  is  in  writing 
signed  by  him. 

(2)  Where  a man  undertakes  to  answer  for  a debt,  default  or  mis- 

carriage of  another,  it  must  be  in  writing  (see  guarantee  or 
suretyship). 

(3)  Where  a contract  is  made  upon  consideration  of  marriage  (not 

engagement)  it  must  be  written. 

(4)  Where  any  contract  is  made  respecting  Real  Estate,  or  any  in- 
terest in  Real  Estate,  it  must  be  in  writing  and  under  seal. 

(5)  Where  an  agreement  is  made  that  is  not  to  be  performed  within 

one  year,  it  should  be  in  writing. 

(6)  An  executory  contract  of  sale  of  personal  estate  of  more  than 

$40.00  must  be  evidenced  in  one  of  the  following  ways,  in 
order  to  be  binding; — 

(1)  By  being  in  writing. 

(2)  By  partial  payment  (earnest  money),  or 

(3)  By  partial  delivery  of  goods. 

The  law  is  the  same  in  all  Canadian  Provinces,  except  that  in  Prince 
Edward  Island,  the  limit  of  a purely  verbal  contract  is  $30,  instead  of  $40. 

4.  Oral  Contracts.—  those  made  by  the  parties  speaking  to  one  another, 
are  limited  as  to  time  to  one  year,  and  in  amount  to  $40. 

The  value  of  the  contract  may  be  extended 

1.  By  a small  payment,  usually  called  “earnest  money,”  or  as  some 

say,  “something  paid  down  to  bind  the  bargain.” 

It  does  not  matter  how  small  the  sum,  so  long  as  it  was  paid  with  that  inten- 
tion; one  cent  might  be  earnest  money  for  a $1000  contract,  so  long  as  paid 
for  that  purpose. 

2.  By  a partial  delivery  of  the  goods.  A might  sell  to  B a million 

bushels  of  wheat,  and  bind  the  contract  by  delivering  to  B a 
handful  of  wheat  for  that  purpose. 

Oral  contracts  are  valueless,  so  far  as  transactions  in  Real  Estate  are 
concerned;  likewise  in  any  contract  to  guarantee  or  to  be  surety  for  another. 
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5.  Written  Contracts,  (Informal),  are  such  as  are  contained  in  let- 
ters, etc.  They  are  very  common,  and  are  just  as  binding  as  the  formally 
written  contracts.  It  is  obvious,  that  it  is  of  great  importance  that  all  such 
letters  should  be  copied,  so  that  each  person  to  such  contract  may  know  just 
what  the  terms  of  offer  and  acceptance  are.  A copy  written  off  with  pen  or 
lead  pencil,  before  such  letter  is  mailed,  would  answer  the  purpose;  but  a let- 
ter press  copy  is  of  much  greater  legal  value,  as  there  can  be  no  variation  be- 
tween the  letter  and  copy. 

6.  Written  Contracts,  (Formal)  are  such  as  have  been  carefully  re- 
duced to  writing,  usually  in  legal  phraseology,  and  contain  the  whole  contract, 
both  as  to  what  is  to  be  done,  how  it  is  to  be  done,  and  the  consideration 
therefor. 

7.  Specialty  Contracts  are  those  in  writing  and  under  seal,  otherwise 
called  “ Contracts  by  Deed”  A deed,  therefore,  does  not  simply  mean  a 
sealed  document  to  convey  land,  but  in  its  fullest  sense  embraces  all  sealed 
contracts.  They  are  binding,  without  consideration  being  expressed,  the  seal 
being  the  consideration.  The  contract  by  deed  is  looked  upon  as  a much 
more  solemn  contract  than  others.  Any  contract  may  be  made  under  seal. 

8.  The  Seal  is  a relic  of  “ye  olden  time,”  when  the  business  of  a man 
was  said  to  be  war,  when  in  England  the  Lords,  Dukes,  &c.,  could  not  write 
but  gave  their  assent  to  their  contracts  by  making  an  impress  of  their  seal  in 
hot  wax  on  the  contract.  The  seal  usually  had  the  family  crest  engraved  on 
it.  Now  anything  stuck  on  after  the  name  may  be  called  a seal.  When  any 
device  is  printed  or  written  after  the  name,  or  the  letters  “L.  S.”  the  seal 
may  be  put  on  any  time  afterwards.  The  seal  should  be  touched  by  the  per- 
son signing,  and  acknowledged  to  be  his  seal.  Many  put  their  initials  on  the 
seal  with  pen  and  ink,  after  signing  their  names,  thus  practically  identifying 
their  seal. 

All  Corporations,  Joint  Stock  Companies,  &c.,  must  have  a corporate 
seal,  which  the  officers  must  attach  or  impress  on  all  contracts,  in  order  that 
they  may  be  binding  on  the  Corporation  or  Company. 

9.  Guaranty  and  Suretyship— This  is  one  of  the  most  common  trans- 
actions that  comes  under  the  Statute  of  Frauds.  All  such  contracts  should 
be  in  writing,  or  they  are  void.  As  under  the  statute  of  frauds  mentioned  be 
fore,  the  person  to  be  charged  with 

(1)  The  debt  of  another  person, 

(2)  The  default  of  another  person; 

(3)  The  miscarriage  (l£ck  of  full  performance)  of  another  per- 
son must  sign  some  memorandum  of  the  same  in  writing. 
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When  a person  guarantees  another,  or  becomes  bis  surety,  he  is  not  tbfe 
principal  debtor,  only  a collateral  debtor,  to  be  called  on  only  on  the  default 
of  the  principal  original  debtor.  An  illustration  will  best  explain  the  point. 

A goes  with  B to  the  merchant  C,  and  says  to  him,  Give  B ten  Dollars’ 
worth  of  goods;  if  he  does  not  pay  for  them,  I will.  Here  B gets  the  goods, 
and  is  principal  debtor.  A is  only  surety  or  collateral  debtor,  and  his  oral 
promise  is  not  legally  sufficient  to  bind  him.  We  will  now  just  change  on© 
circumstance,  and  A will  be  principal  debtor,  and  not  surety.  Suppose  A 
says  to  C,  Give  ten  Dollars’  worth  of  goods  to  B,  and  charge  them  to  me 
(A).  If  he  does  not  pay  for  them,  I will.  The  authority  of  A to  charge  the 
goods  to  him,  makes  him  principal  or  original  debtor,  and  not  surety.  The 
debt  is  his,  not  B’s.  Though  it  is  intended  that  B pay  for  the  goods,  it  makes 
no  difference.  A’s  verbal  authority  to  charge  the  goods  to  him  is  sufficient  to 
bind  him,  but  his  verbal  guarantee  is  not.  In  the  last  case  the  goods  are 
bought  by  A,  but  delivered  to  B. 

10.  Promises  in"  Consideration  of  Marriage.— Promises  of  mar 
riage  differ  from  those  where  the  consideration  is  marriage.  Two  persons,  A 
and  B are  “engaged,”  in  other  words,  have  each  promised  to  marry  the  other. 
The  promise  of  one  is  the  consideration  for  the  promise  of  the  other,  If, 
however,  A promised  that  when  they  were  married  he  would  give  certain  pro- 
perty to  B in  consideration  of  that  event,  then  such  promise  must  be  in  writ- 
ing, signed  by  the  person  A,  who  is  chargeable  with  it,  while  the  mutual  pro- 
mise to  marry  would  be  binding  if  simply  verbal.  If  C promised  to  give  to 
A or  B,  or  to  both  of  them,  certain  property  in  consideration  of  their  mar- 
riage, it  must  be  in  writing,  signed  by  C,  or  he  will  not  be  legally  bound  by 
his  promise. 

1 1.  Real  Estate,  &c.  — The  application  of  the  statute  of  frauds  to  sales 
of  Real  Estate,  Personal  Property,  to  executors,  administrators,  will  be  dealt 
with  under  their  appropriate  headings,  in  other  parts  of  this  book. 

12.  Time.— All  contracts  that  are  not  to  completed  within  one  year, 
should  be  in  writing.  If  A agrees  with  B.  to  purchase  all  the  wheat  grown 
by  B during  the  next  three  years,  such  contract  should  be  in  writing.  The 
reason  why  such  enactment  is  made  is  that  the  memory  is  to  a certain  extent 
uncertain,  and  the  longer  the  time  that  elapses,  the  more  indistinct  will  be  the 
recollection  of  the  terms  of  the  contract. 

13.  Partly  Written,  Partly  Oral. — Contracts  written  out  formally 
usually  contain  all  the  provisions  and  conditions  of  the  agreement.  If,  how- 
ever, either  formal  or  informal,  contracts  are  partly  written  and  partly  oral, 
and  those  parts  disagree,  the  writing  will  carry  the  most  weight. 
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CHAPTER  8. 


The  Presumption. 

The  Intention  of  the  Parties. 

Technical  Terms. 

Custom  and  Usage. 

Doubtful  Terms. 

INTERPRETATION  OF  Writings  to  be  Construed  Together. 

Variations  Between  Printing,  Writing,  etc 
CONTRACTS.  1 Outside  Evidence. 

Dependent  and  Independent  Covenants. 

Conditions  Precedent. 

Entire  and  Severable  Contracts. 

Liberal  Construction. 

Construction  as  to  Time. 

Construction  as  to  Place. 

1.  The  Presumption.— Where  parties  enter  into  a Written  contract,  the 
presumption  is  that  they  have  written  just  exactly  what  they  intended  to  do 
and  to  pay , and  how  it  is  to  be  done  and  paid.  Sometimes,  however,  it  is 
difficult  for  a person  to  say  just  what  he  desires  to  say,  and  nothing  else,  and 
to  make  his  meaning  clear,  and  convey  no  other  meaning.  On  this  account 
it  has  been  found  necessary  to  establish  general  rules  of  interpretation  of  con- 
tracts, a few  of  which  will  be  touched  upon  in  the  following  items. 

2.  The  Intention  of  the  Parties,— The  general  rule,  and  the  one  to 
which  all  others  are  subservient,  is  to  ascertain  the  intention  of  the  par- 
ties. The  law  will  not  allow  either  the  grammatical  or  the  literal  meaning  of 
the  contract  to  set  aside  the  original  intention. 

3.  Technical  Terms. — In  every  contract  there  is  almost  sure  to  be  one 
or  more  technical  words,  such  as  apply  to  the  particular  business  that  the 
contract  refers  to.  All  such  will  be  interpreted  in  the  sense  in  which  they 
are  used  in  that  particular  trade.  The  sense  may  be  proved  by  oral  evidence} 
given  by  persons  skilled  in  that  trade.  No  person  can  ascertain  too  carefully 
the  meaning  of  technical  words,  phrases,  etc , not  only  in  connection  with 
their  own  business  but  with  others,  so  that  they  may  understand  the  true 
nature  of  all  contracts  they  enter  into. 
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4.  Custom  and  Usage. — If  the  usage  or  custom  of  a trade  in  general 
or  in  any  particular  locality,  give  special  meaning  to  any  term,  or  attaches 
particular  value  or  number,  apart  from  the  general  usage,  the  custom  may  be 
proved  by  oral  evidence.  Suppose  A agreed  to  work  for  B at  $2  per  day, 
and  worked  1 2 hours  per  day.  If  he  could  prove  that  it  was  the  custom  for 
9 hours  to  constitute  a day’s  work,  he  would  be  entitled  to  be  paid  at  the  rate 
$2.66^  per  day  of  12  hours.  An  Englishman  once  agreed  to  leave  1000 
rabbits  on  a certain  rabbit  warren.  The  other  party  was  allowed  to  prove 
that  in  trade  a thousand  rabbits  meant  a hundred  dozen,  or  12  hundred  rab- 
bits. In  many  localities  thirteen  loaves  of  bread  are  counted  to  be  a dozen. 

5.  Doubtful  Terms. — When  an  agreement  admits  of  being  understood 
in  different  ways,  it  will  be  construed  according  to  the  sense  in  which  the 
promisor  understood  his  promise  at  the  time  of  making  it. 

6.  Writings  to  be  Construed  Together.— Where  a contract  is  con- 
tained in  several  writings,  the  general  sense  of  all  will  be  taken  together  to 
establish  the  meaning  of  the  contract.  If  in  letters,  all  letters  relating  to  the 
bargain  are  to  be  read  together.  If  in  two  or  more  documents,  written  at  the 
same  time,  between  the  same  parties  and  relating  to  the  same  transaction 
they  must  be  read  together  as  one  contract.  If  A gives  B the  goods  in  his 
store  for  a house  and  lot,  the  bill  of  sale  that  conveyed  the  goods  and  deed 
that  conveyed  the  land,  would  be  construed  together  to  determine  the  intent 
of  the  parties. 

7.  Variations  Between  Writing,  Printing,  &c.— Where  a contract 
is  partly  oral,  partly  printed,  or  partly  written,  and  acknowledged  to  be  so, 
the  writing  takes  precedence  over  the  printing,  and  the  printing  over  the  oral, 
in  case  there  is  any  variation  as  to  the  terms  or  conditions  of  the  same. 

8.  Outside  Evidence. — When  extrinsic  evidence  is  allowed  in  reference 
to  a written  contract,  it  must  not  prove  anything  at  variance  with  the  terms 
of  the  written  contract.  It  is  simply  allowed  to  prove  something  explanatory  3 
or  such  as  the  usage  of  trade  in  a locality. 

9.  Dependent  and  Independent  Covenants —Where  a person 
agrees  to  do  all  his  part  before  the  other  party  does  his,  the  second  party  is 
not  compelled  to  do  any  of  his  part  until  the  other  person  has  first  completed 
his.  A is  to  build  a house  for  B;  B is  to  pay  for  it  when  it  is  completed. 
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flie  promise  of  B to  pay  for  it  is  dependent  on  the  performance  of  A*s 
ise  to  build.  X agrees  to  deliver  to  Y,  on  demand,  30  cords  of  wood;  Y 
agrees  to  pay  for  same  when  it  is  convenient  for  him.  The  promises  are  in- 
dependent of  each  other — Y has  the  time  of  payment  entirely  in  his  own 
hands. 

10.  Conditions  Precedent. — If  A agrees  to  give  to  B an  extension  of 
time  for  the  payment  of  a debt,  on  condition  that  C will  give  B a like  exten- 
sion of  time.  A is  not  bound  unless  C gives  the  extension.  A conditional 
promise  of  this  kind  is  called  a condition  'precedent. 

1 i.  Entire  and  Severable  Contracts.— A contract  entire  is  one  in 
which  one  party  must  perform  all  before  the  other  party  does  anything.  A 
agrees  to  cut  ten  cords  of  wood  for  B,  after  which  B is  to  pay  A five  Dollars. 
A could  not  make  any  claim  when  he  had  cut  six  cords.  If,  however,  X 
makes  a contract  with  Y,  and  agrees  to  cut  for  him  sixty  cords  of  wood,  and 
Y agrees  to  pay  him  a dollar  a cord  each  Saturday  night  for  all  cut  during  the 
week,  this  contract  is  collectible  weekly.  The  payment  is  not  contingent  on 
the  entire  performance  of  the  work,  and  is  therefore  severable  into  weekly 
portions. 

12.  Liberal  Construction. — If  a contract  is  so  indifferently  worded 
that  it  may  mean  either  something  or  nothing,  the  common  sense  construc- 
tion will  be  placed  on  it,  to  give  effect  to  the  original  intention  of  the  parties. 
The  Court  will  even  supply  words  and  expunge  inconsistent  clauses,  to  give 
effect  to  the  intention  of  the  parties  at  the  time  of  making  the  agreement. 

1 3.  Construction  as  to  Time. — When  an  agreement  states  that  certain 
things  are  to  be  done  in  a certain  time,  the  conditions  must  be  complied  with. 
There  is  one  exception.  If  the  last  day  of  performance  is  on  Sunday,  or  a 
legal  holiday,  the  time  is  extended  to  the  day  following.  The  day  on  which 
a document  is  dated  is  not  counted  in  reckoning  the  time,  but  the  last  day  of 
performance  is  counted.  If  the  running  time  is  in  days,  as  “thirty  days  after 
date,”  the  exact  days  must  be  counted.  If  the  running  time  is  in  months, 
Calendar  months  will  be  counted.  If  there  is  no  time  mentioned  in  the  con- 
tract, it  is  always  presumed  that  it  is  to  be  executed  forthwith  or  within  a 
reasonable  time. 

In  case  it  is  work  that  cannot,  from  the  nature  of  it,  be  performed  at  once, 
reasonable  time  would  be  determined  by  the  Court,  and  would  depend  entir- 
ely on  the  nature  of  the  work  to  be  done;  not  on  a particular  person’s  capa- 
bilities or  incapabilities  for  doing  such  work. 
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14.  Construction  as  to  Place. — Contracts  are  usually  to  be  performed 
where  they  are  made,  unless 

(1)  The  contract  itself  states  that  the  performance  is  to  be  in  another 
place; 

(2 ) In  case  of  Real  Estate.  It  is  immovable,  and  has  to  take  place 
where  the  property  is  situated. 

Contracts  made  at  any  place,  to  be  pei  formed  there,  must  be  in  com 
pliance  with  the  laws  existing  in  that  place.  If  they  are  contrary  to  the  laws 
of  the  province,  state  or  country  where  they  are  to  be  performed,  they  cannot 
be  enforced,  though  the  parties  live  in  other  provinces  or  countries  where  the 
contract  would  be  legal. 

A contract  is  not  complete  until  both  parties  sign  it,  hence  the  place 
where  it  is  assented  to  is  the  place  of  performance,  unless  otherwise  specified. 
If  a contract  is  made  by  letter,  the  place  of  that  contract  is  the  place  where 
the  letter  is  signed  that  completed  the  contract.  It  is  of  importance  in  case 
of  breach  of  contract,  where  the  contract  is  made,  as  that  determines  the  place 
where  the  suit  will  be  tried,  if  it  is  settled  in  the  courts. 

CHAPTER  9. 

' Payment. 

Counterfeit  Money. 

Forged  Notes,  &c. 

Payment  in  Property. 

Payment  by  Note  or  Draft. 

Manner  of  Making  Payment. 
Presumption  of  Payment. 

Application  of  Payments. 

Partial  Payment. 

Composition  Deed. 

Releases. 

Accord  and  Satisfaction. 

Merger. 

Arbitration  and  Award. 

Legal  Tender. 

__  Tender. 

1.  Payment. — The  consideration  in  every  contract,  unless  otherwise 
provided,  is  money.  Every  debt  or  obligation  is  payable  in  money,  unless 
otherwise  agreed  upon. 

2.  Counterfeit  Money  will  not  discharge  any  debt,  even  if  paid  in  good 
faith  by  one  party,  and  received  in  good  faith  by  the  other  party,  not  knowing 
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it  to  be  counterfeit.  The  person  receiving  it  must  return  it  to  the  person 
who  paid  it  to  him,  within  reasonable  time.  The  claim  or  debt  for  which  it 
was  paid  remains  as  before,  and  may  be  sued  or  collected  as  if  such  payment 
had  not  been  made. 

3.  Forged  Notes,  Drafts,  Cheques,  &c.— When  any  of  these  is  given 
in  payment,  even  in  good  faith,  it  does  not  discharge  the  obligation  any 
more  than  counterfeit  money.  Such  paper  must  be  returned  within  reason- 
able time. 

4.  Payment  in  Property.— When  it  is  so  agreed,  a contract  or  debt 
may  be  paid  in  property  of  any  kind,  either  real  or  chattel.  When  a particu- 
lar kind  of  property  is  stipulated  as  payment,  and  that  kind  is  not  given  as 
agreed  upon,  any  other  kind  may  be  refused,  and  the  debt  collected  in  money. 
If  a debt  is  payable  in  money,  and  a mortgage  or  lien  is  also  taken  as  collat- 
eral security,  such  mortgage  or  lien  does  not  cancel  the  debt,  but  in  case  of  de- 
fault of  payment,  if  the  mortgage  or  lien  be  enforced  and  property  of  suffi- 
cient value  sold  to  pay  the  debt,  it  is  discharged. 

5.  Payment  by  Note  OP  Draft  does  not  usually  discharge  the  debt.  It 
simply  defers  the  time  of  payment  to  some  future  time.  If,  however,  A would 
pay  to  B a note  he  held  against  C for  goods  or  a debt,  the  note  of  the  third 
party  would  pay  the  debt.  B would  become  an  innocent  holder  for  value  of 
C’s  note,  and  could  enforce  payment  against  C,  regardless  of  any  claims  ol  C 
against  A. 

6.  Manner  of  Making  Payments.— Payments  must  be  made  in  the 
way  and  manner  provided  for  in  the  agreement.  If  a place  of  payment  is  stip- 
ulated, it  must  be  made  at  that  place.  Restrictions  are  often  placed  as  to 
manner  of  payment,  such  as  “Payable  only  at  A’s  office,  in  gold  coin,  to  A 
personally,  and  not  elsewhere  or  otherwise.” 

If  X directs  Y to  pay  a debt  due  him  by  sending  the  money  by  mail,  and 
if  Y follows  his  directions  exactly,  he  discharges  the  debt,  even  if  the  money 
is  lost  on  the  way  and  X never  receives  it.  The  creditor’s  directions  were 
complied  with.  If  no  place  of  payment  is  mentioned*  it  is  the  duty  of  the 
debtor  to  find  the  residence  or  office  of  the  creditor  and  pay  it  there.  Pay- 
ment to  a creditor’s  attorney,  or  agent,  in  case  of  a suit-at-law,  is  sufficient  to 
discharge  the  debt,  if  the  attorney  or  agent  is  specifically  authorized  to  receive 
payment  and  give  a discharge. 
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17.  Presumption  Of  Payment.— Payment  may  be  presumed  to  have 
been  made,  under  some  circumstances,  unless  there  is  evidence  to  the  con- 
trary;— 

(i)  If  the  document  creating  the  liability  is  in  the  hands  of  the  debtor. 
Example — A promissory  note  is  made  by  X in  favor  of  Y,  but  is  now  in  X’s 
possession.  It  is  presumed  that  X has  paid  it. 

(2)  If  an  order  or  draft,  on  M is  in  his  possession,  it  is  presumed  that  he 
has  paid  it  or  delivered  the  goods  it  called  for. 

(3)  If  a debtor  has  a receipt  from  the  creditor,  the  presumption  is  that 
he  has  paid  the  debt. 

(4J  If  there  has  been  a great  lapse  of  time  without  any  demand,  the  pre- 
sumption is  that  it  has  been  paid.  Twenty  years  cancels  any  debt,  even  if 
under  seal. 

(5)  Subsequent  dealings  between  parties,  running  accounts  with  one  an- 
other after  a previous  settlement  by  note  the  presumption  is  that  the  accounts 
were  adjusted  when  the  note  was  given. 

8.  Application  Of  Payments.— Where  several  debts  are  owing  by  the 
same  person  to  one  creditor,  if  all  are  due,  the  debtor  may  direct  how  the 
money  is  to  be  applied.  If,  however,  it  is  not  sufficient  to  discharge  one  debt 
and  is  sufficient  for  another,  the  creditor  may  require  one  fully  discharged. 

When  no  directions  are  given  by  the  debtor  as  to  how  the  money  is  to  be 
applied,  the  creditor  may  apply  it  to  any  debt  he  pleases,  even  to  one  barred 
by  the  Statute  of  Limitations.  In  case  a payment  is  made  where  there  is  both 
principal  and  interest,  the  interest  must  first  be  paid.  If  any  balance  remains, 
it  should  be  applied  to  reduce  principal. 

9.  Partial  Payment. — The  payment  of  a smaller  sum  of  money  in  sat- 
isfaction of  a larger  does  not  usually  discharge  a debt  that  is  undisputed.  A 
mere  agreement  is  not  sufficient  to  release  such  a person,  as  the  smaller  sum 
was  not  enough  for  satisfaction  of  the  larger,  hence  there  is  nothing  left  for  a 
consideration  for  a new  contract.  See  Chapter  on  Receipts  and  Re- 
leases. 

10.  Composition  Deed.--Any  debt  may  be  paid  by  a smaller  sum,  if 
there  is  an  agreement,  under  seal , to  that  effect.  The  most  common  case 
is  that  of  an  insolvent,  who  pays  his  creditors  at  a certain  rate  on  the  dollar. 
The  release  is  called  a Composition  Deed.  See  Chapter  on  Receipts  and 
Releases. 

1 1 . Releases.— Any  debt,  liability,  or  obligation  may  be  discharged  by 
a release  under  seal.  In  cases  of  this  kind,  there  may  be  a nominal  consider- 
ation of  one  dollar,  or  some  such  sum.  It  often  occurs  that  if  two  parties 
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have  been  running  accounts  for  sometime,  and  they  come  to  a settlement 
though  not  agreeing  with  either  of  their  books,  they  give  one  another  a mutu- 
al release,  each  giving  a nominal  consideration.  See  form  in  Chapter 
on  receipts  and  releases. 

12.  Accord  and  Satisfaction.  A disputed  claim  maybe  settled  by  accept- 
ing a less  sum  in  satisfaction  of  the  debt.  Accord  and  satisfaction  simply  means 
agreement  to  accept  a certain  sum,  article,  service  or  benefit,  in  satisfaction; 
for  a disputed  claim.  This  differs  from  a settlement  by  composition  as  follows 

(1)  The  amount  of  the  debt  claimed  by  the  creditor  is  not  acknowledged 
by  the  debtor,  but  is  disputed. 

(2)  The  settlement  is  made  by  agreeing  upon  a certain  sum  as  the 
amount  due,  which  is  in  effect  an  acknowledgment  on  the  part  of  the  creditor 
that  his  claim  was  incorrect. 

Example — X renders  an  account  to  Y,  showing  him  in  his  debt  $6o.co. 
Y in  turn  renders  his  account  showing  only  $35.00  due.  If  they  agree  to 
settle  the  claim  at  $45.00,  or  some  amount  less  than  the  $60.00  claimed  by 
X,  it  is  Accord  and  Satisfaction. 

13.  Merger  is  the  extinction  of  a lesser  security  in  a higher  security,  e g , 
where  two  parties  have  entered  into  a simple  contract  (not  under 
seal)  and  afterwards  enter  into  the  same  contract  under  seal , the  simple  con- 
tract merges  in  the  specialty  contract,  When  a security  under  seal,  such  as 
a mortgage,  is  taken  in  payment  of  a debt,  it  is  called  a Merger,  because  the 
lower  form  of  security,  such  as  note  or  book  account,  is  merged  into  a higher 
form  of  security.  A mortgage  taken  as  a collateral  security , does  not 
merge  the  debt.  A judgment  is  a higher  form  of  security.  A note  or  bond 
that  judgment  has  been  given  on,  is  merged  into  a judgment,  and  is  no 
longer  binding  as  a note  or  bond. 

14.  Arbitration  and  Award.— In  cases  where  there  is  a dispute  as  to 
the  amount  due  on  a contract,  the  settlement  may  be  left  to  persons  chosen 
by  the  parties,  for  that  purpose.  The  disputants  usually  choose  one  each,  if 
these  arbitrators  fail  to  agree*  they  choose  a third  party  to  help  them.  The 
decision  of  the  arbitrators  is  called  an  Award,  and  is  binding  on  the  parties 
so  long  as  the  arbitrators  have  kept  within  the  limits  prescribed  for  them.  In 
large  contracts  of  building  and  other  work,  it  is  usual  to  specify  that  the  value 
of  any  extras  is  to  be  settled  by  arbitration.  The  Architect  or  Engineer  on 
^he  work  is  sometimes  sole  Arbitrator. 
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15.  Legal  Tender  is  an  attempted  performance  of  a contract.  It  is  of 
two  kinds: 

(1)  An  attempted  performance  of  a promise  to  do  something; 

(2)  An  attempted  performance  of  a promise  to  pay  something. 

16.  Tender  is  an  offer  of  money,  services,  property  or  goods,  in  satisfac- 
tion of  a debt.  In  case  of  goods,  property,  etc.,  it  must  be  the  goods  or  pro- 
perty specified  in  the  contract.  If  the  contract  is  not  payable  in  money,  and 
does  not  call  for  goods,  etc.,  it  is  payable  in  money,  and  money — legal  tender 
—Dominion  Government  Notes  or  Gold — must  be  offered  without  condition 
except  that  of  discharge  of  the  debt.  If  money  or  goods  be  tendered,  it  must 
not  be  withdrawn,  but  be  delivered  when  required,  or  paid  into  court,  if  ne. 
cessary. 

Tender  operates, 

(1)  To  stop  interest  at  the  time  of  tender;  and 

(2)  To  prevent  the  person  tendering  from  being  held  liable  for 
law  costs,  in  case  of  suit  on  the  debt. 

The  Tender  of  money  or  goods  does  not  cancel  or  discharge  the  debt; 
nothing  but  the  payment  of  a debt  discharges  the  obligation. 

CHAPTER  10 


' Rights. 

Judgment. 

Compensatory  Damages. 

Nominal  Damages. 

Liquidated  Damages. 

Speculative  Damages. 

Exemplary  Damages. 

\ Execution. 

Injunction. 

Defences. 

Performance. 

Non-Performance. 

Statute  of  Limitations. 

Set  Off. 

Recession  of  Contracts. 

1.  Rights. — Whenever  a contract  has  been  made,  each  of  the  parties 
has  acquired  some  right  under  it.  A agrees  to  cut  twenty  cords  of  wood  for 
B.  In  return,  B promises  to  allow  A to  live  in  a house  of  his  for  a year.  B 
has  aright  to  require  the  Wood  tO  be  cut  for  him,  and  A has  acquired  a right 
to  live  in  B’s  house.  If  either  oarty  refuses  to  perform  his  part;  the  other 
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may  sustain  loss  on  that  account,  hence  one  would  have  a right  to  damage 
from  the  other.  Such  rights  when  enforced  at  law,  are  called  remedies,  of 
which  there  are  two  classes: 

(1)  Penal; 

(2)  Civil. 

The  first  is  dealt  with  by  government,  the  King  being  the  plaintiff;  the 
latter  kind,  only,  is  dealt  with  here. 

2.  Judgment.  — When  a contract  is  broken,  the  value  of  the  injury  to 
the  party  willing  to  fulfill  may  be  proven  in  court.  The  decree  of  the  court 
ordering  the  party  in  default  to  pay  a sum  of  money  to  the  other  party,  is  call- 
ed a Judgment,  sometimes  called  a Contract  of  Record.  The  certain 
sum  ordered  to  be  paid  is  called  Damages,  and  is  estimated  by  jury  in  view  of 
all  the  facts  of  the  case.  Damages  are  of  various  kinds; — 

(j)  Compensatory  Damages , being  the  value  of  the  actual  loss 
sustained  by  the  person  injured,  by  the  breach  of  contract. 

(2)  Notninal  Damages , where  the  breach  of  contract  resulted* 
not  from  unwillingness  to  perform,  but  from  inability. 

(3)  Liquidated  Damages , where  the  amount  is  agreed  upon  be- 
forehand, by  the  parties,  should  damages  be  awarded.  The 
court  settling  who  is  liable  for  the  damages. 

(4)  Speculative  Damages , where  the  profits  in  a certain  business 
or  trade  expected  to  result  from  goods  bought  under  a contract 
can  be  estimated,  they  may  be  recovered  as  speculative  dam- 
ages, 

(5)  Exemplary  Damages.  When  a person  has  wilfully  and  mal- 

iciously committed  a wrong,  damages  much  greater  than  the 
monetary  value  are  sometimes  granted  by  way  of  punishment. 
This  is  sometimes  called  “smart  money.” 

3.  Execution. — If  the  amount  of  damages  is  not  satisfied  within  the 
time  set  in  the  judgment,  a written  order  is  given  to  the  sheriff  by  the  court, 
to  seize  and  sell  the  property  of  the  person  against  whom  the  judgment  has 
been  given.  If  property  cannot  be  found  to  satisfy  the  debt,  the  debtor  him- 
self may  be  brought  before  the  court  and  examined  as  to  his  property.  (If  he 
has  none,  he  is  ordered  to  pay  a sum  monthly,  or  weekly,  according  to  his 
earning  power.)  This  power,  however,  is  limited  to  certain  courts.  The 
courts  of  Manitoba  do  not  now  direct  payment  of  a weekly  or  monthly  or  oth- 
er sum  towards  liquidation  «f  a judgment  debt.  Formerly  it  was  so  in  the 
county  courts,  but  that  power  has  been  aorogated. 
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4 . Injunction. — In  case  a person  is  doing  something  he  has  agreed  not 
to  do,  or  is  infringing  on  the  rights  of  others,  an  order  may  be  given  by  the 
court,  restraining  such  a person  from  continuing  such  a course  of  action- 
This  order  is  called  an  Injunction. 

5.  Defences. — In  any  suit  for  breach  of  contract,  it  very  seldom  happens 
that  the  wrong  i*  all  on  one  side.  The  person  against  whom  the  action  is 
brought — The  defendant — usually  has  some  plea  to  set  up  against  the  claims 
made  against  him. 

6.  Performance. — The  defendant  may  set  up  a defence  that  he  has 
performed  his  part,  and  that  the  other  party,  has  refused  to  accept  it.  In  order 
that  such  performance  be  a valid  defence,  it  must  have  been  completed  ac- 
cording to  the  terms  of  the  contract,  in  style  of  workmanship,  materials  and 
time;  and  in  case  of  personal  skill,  performance  by  a substitute  would  not  ful- 
fil the  contract. 

7.  Non-Performance  may  be  excused,  when  it  is  caused  : — 

(1)  By  the  act  of  God,  that  is,  such  as  lightning,  earthquake,  inun- 
dation, fire,  or  any  accident  from  physical  causes,  or  the  death 
of  the  person. 

(2)  By  public  enemies,  that  is,  foreign  enemies,  armies,  etc.,  of  a 
hostile  country,  in  case  of  war.  This  does  not  apply  to  robbers 
or  thieves,  resident  within  the  country. 

8.  Statute  Of  Limitations.— The  law  allows  certain  time  in  which  to 
collect  debts — six  years,  in  most  cases,  for  notes  and  book  accounts;  ten  and 
twenty  years  for  contracts  by  deed.  If  a debt  is  barred  by  the  statute  limit- 
ing the  time  in  which  it  may  be  collected,  it  may  be  a good  defence  in  such  a 
suit. 

9.  Set  Off.— Where  a person  is  sued  for  some  debt  or  claim,  it  very  often 
happens  that  he  has  some  counter-claim,  against  the  person  instituting  the 
suit  against  him.  Such  counter-claim,  or  contra  account,  loss  or  damage? 
may  be  entered  by  the  defendant,  and  if  found  correct  by  the  court,  will  be 
deducted  from  any  damage  proved  by  the  one  entering  the  suit. 

10.  Recession  Of  Contracts. — When  one  party  is  bound  to  do  some 
act  or  thing  before  the  other  party  performs  his  part,  if  the  other  party  utterly 
fails  or  refuses  to  perform  his  part,  which  is  a condition  precedent  to  what 
is  to  be  done  by  the  second  party,  the  second  party  may  rescind  the  contract, 
as  the  purpose  of  the  contract  has  utterly  failed.  He  cannot  rescind  part  and 
consider  part  binding.  In  case  of  rescinding  a contract  on  account  of  fraud, 
the  party  rescinding  must  be  without  fault. 
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CHAPTER  ii. 
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STATUTE  OF  LIMITATIONS., 


'Limitations. 

Reasons. 

Exception. 

The  Time. 

Time  Begins  to  Run: 
Exceptions  as  to  Time. 
Change  of  Ownership. 
Extension  of  Time. 

New  Promise  in  Writing. 
Partial  Payment. 


1.  Limtiation. — In  the  section  on  Presumption  of  Payment,  one  of  the 
presumptions  that  a debt  was  paid  was  a long  lapse  of  time  without  a demand 
of  payment.  The  statute  limiting  the  time  when  an  action-at-law  may  be  com- 
menced for  the  collection  of  a debt  or  claim,  is  called  the  Statute  of  Limita- 
tions. It  does  not  cancel  the  claim,  but  it  takes  away  the  remedy  for  the  re- 
covery of  the  debt  at  law.  The  obligation  to  pay  remains  the  same,  but  the 
power  to  collect  is  removed. 

2.  Reasons. — (i)  Old  claims  are  supposed  to  be  doubtful  or  ill  founded. 
The  presumption  is  that  if  they  were  good  and  just,  they  would  be  paid  or 
enforced  within-reasonable  time. 

(2)  The  law  is  said  to  detest  litigation,  and  hence  the  law  quieting  old 
claims.  It  is  thought  inexpedient  and  unjust  that  a person  should  be  troubled 
with  an  old  stale  claim  after  years  of  silence  as  to  the  collection  of  it. 

3.  Exceptions. — The  limitation  does  not  extend  to  Bank  Bills  or  Bank 
Notes,  Bank  Deposits,  and  other  evidences  of  debt  issued  by  banks.  They 
are  never  outlawed  by  lapse  of  time.  It  does  not  apply  to  capital  in  a partner- 
ship or  Joint  Stock  Company,  or  to  dividends  or  profits  earned  on  capital  in 
vested. 


4.  The  Time. — The  time  within  which  a suit  must  be  begun,  on  all  spe- 
cialty contracts,  which  include  bonds,  leases,  agreements  under  seal,  etc.,  is 
ten  to  twenty  years.  Actions  on  verbal  or  written  contracts  not  under  seal, 
notes,  book  accounts,  etc.,  must  be  commenced  within  six  years  after  due 
date.  Actions  for  penalties,  damages,  etc.,  must  begin  within  two  years  after 
the  cause  for  such  action  arose.  The  contracts  under  seal  are  considered 
much  more  solemn,  and  are  supposed  to  be  entered  into  with  deliberation, 
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hence  the  longer  time  given  for  the  release  by  the  statute.  After  the  debt 
has  run  the  time  set  forth  in  the  statute,  it  is  said  to  be  outlawed. 

In  Ontario  the  time  for  beginning  an  action  on  a specialty  contract  usu- 
ally is  twenty  years.  In  Manitoba  the  time  on  all  specialty  contracts  is  fixed 
at  ten  years. 

In  Ontario  the  time,  on  certain  specialty  contracts  respecting  real  estate, 
is  limited  to  six  and  ten  years,  so  that  the  titles  of  land  may  be  quieted  with- 
in reasonable  time.  (See  R.  S.  O.  Chapter  hi.) 

Section  4 provides  that  no  person  shall  bring  any  action  to  recover  land 
or  rent  but  within  ten  years  after  the  right  to  bring  the  action  first  accrued  to 
some  one  competent  to  enforce  it. 

* *1  Section  16  provides  that  no  arrears  of  doiver  shall  be  recovered  by  any 
action  for  a longer  period  than  six  years  prior  to  said  action.  Any  action 
must  be  brought  within  ten  years  from  the  death  of  the  testator. 

Section  17  provides  that  no  arrears  of  interest  or  of  rent,  or  in  respect  to 
a legacy,  shall  be  recovered  by  an  action  but  within  six  years  next  after  the 
same  has  become  due,  or  after  an  acknowledgement  thereof. 

5.  Time  Begins  to  Run  when  a debt  is  due.  A suit  may  be  entered  for 
the  collection  of  a claim,  note,  debt  or  demand  the  next  day  after  it  is  due, 
and  hence  the  time  of  limitation  begins  to  count  the  day  following  the  due 
date.  In  promissory  notes,  bills  of  exchange,  the  next  day  after  the  last  day 
of  grace;  in  accounts,  the  day  following  the  due  date  of  the  last  transaction 
either  purchase  or  payment. 

6 Exceptions.— (1)  Where  there  is  a disability  on  the  part  of  the  creditor, 
and  he  cannot  sue  the  claim  when  it  is  due,  the  time  begins  to  count  when 
the  disability  ceases.  Examples:  Persons  under  21  years,  insane,  etc.,  on  the 
infant’s  coming  of  age,  or  the  insane  person’s  becoming  sane,  the  disability 
ceases.  This  disability  must  be  in  existence  at  the  time  when  the  debt  be- 
comes due. 

(2)  When  the  debtor  lives  outside  of  the  Province  or  State  at  the  time 
when  the  debt  is  due,  the  six  to  twenty  years,  as  the  case  may  be — begins  to 
count  at  the  time  of  his  return. 

7.  Change  Of  Ownership.— A change  in  the  ownership  of  the  claim 
does  not  extend  the  time.  If  X has  a claim  on  a note  against  Y four  years 
overdue,  and  transfers  it  to  Z,  it  will  be  outlawed  two  years  after  Z becomes 
owner,  just  the  same  as  if  X was  still  the  owner. 
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8.  Extension  of  Time.— A debt  barred  by  the  Statute  of  Limitations 
may  be  revived: — 

(1)  By  a new  promise  to  pay  it,  in  writing. 

(2)  By  partial  payment. 

In  some  of  the  States  a verbal  promise  to  pay  the  debt  is  sufficient  to  re- 
vive it.  Such  is  net  the  case  in  the  Canadian  Provinces.  In  no  case  will  a 
simple  acknowledgement  of  a debt  operate.  There  must  be  a direct  promise 
to  pay  it. 

9.  New  Promise  in  Writing1.— A new  promise  in  writing  to  pay  a debt 
barred  by  the  Statute  of  Limitations,  will  revive  it  for  six  years  from  date  (in 
case  of  negotiable  paper,  from  due  date,)  of  such  promise  in  writing,  or  ten  to 
twenty  years,  if  the  writing  is  under  seal.  As  noted  in  a former  section,  the 
statute  does  not  extinguish  the  debt,  but  simply  suspends  the  means  of  collect- 
ing it,  hence  the  old  debt  is  a valuable  consideration  for  the  new  promise  to 
pay  it. 

10.  Partial  Payment. — A voluntary  payment  on  account  of  either 
principal  or  interest  or  both,  of  a debt  barred  by  the  Statute  of  Limitations, 
revives  it  for  six  years  from  date  of  such  payment.  Such  payment  must, 

(1)  Be  understood  to  be  on  account  of  the  debt,  or 

(2)  Be  applied  by  the  creditor  on  such  debt  when  received 

from  the  debtor  without  instructions  as  to  how  it  is  to  be 
applied. 

This  voluntary  payment  on  account  of  the  debt  is  an  acknowledgement 
of  the  correctness  and  validity  of  the  claim  by  the  debtor,  and  of  his  willing- 
ness to  pay  it. 

CHAPTER  12. 


Definition. 

Drawing  of  Contracts. 

Description  of  Parties. 

The  Signature. 

DRAWING  AND  EXECUTION  The  Sealing. 

- The  Witness. 

OF  CONTRACTS.  Signing  by  an  X Mark. 

Reading  and  Explaining. 

Erasures  and  Corrections. 

Various  Sheets. 

„ Various  Documents. 

I.  Definition. — The  drawing  of  a contract  is  the  composition  and  writing 
of  the  terms  and  conditions  to  be  contained  in  it.  The  execution  includes 
the  signing,  sealing  and  delivery  of  the  document.  The  principles  stated  in 
this  chapter  apply  not  only  to  simple  written  contracts,  but  to  all  formal  spe- 
cialty contracts,  such  as  deeds,  mortgages,  discharges,  etc. 
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2.  Drawing1  Contracts. —In  drawing  up  contracts  of  all  kinds,  it  is  ne- 
cessary to  be  very  definite,  not  only  in  all  the  terms  and  conditions  of  the 
agreement,  but  to  have  a proper  description  of  the  parties  to  the  contract. 

3.  Description  Of  Parties. — A proper  description  will  comply  with  the 
following  points  ; — 

[1]  The  full  name  of  the  person.  If  he  has  a half-dozen 
before  the  surname,  include  all  of  them. 

[2]  The  smallest  corporation  or  municipality  in  which  he  re- 
sides, which  will  be, — 

[а]  A Township,  or 

[б]  A Village,  or 

[c]  A Town,  or 

[d]  A City. 

[3]  The  county  in  which  the  municipality  is  situated ; 

[4]  The  Province  or  State  containing  the  county ; 

[5]  The  person’s  occupation  or  calling. 

In  case  he  has  no  particular  trade  or  business,  he  is  usually  called  a 
“gentleman.” 

[6]  The  part  he  takes  in  the  agreement. 

The  person  agreeing  to  do  work  or  to  sell  an  article  is  usually  the  party 
of  the  first  part,  and  the  party  paying,  the  party  of  the  second  part. 

4.  The  Signature  to  every  contract  should  be  in  presence  of  a witness, 
who  is  not  interested  in  the  contract,  and  the  witness  should  sign  immediately 
using  such  wonds  as  “Signed,  Sealed  and  Delivered  in  the  presence  of  W. 
J.  Wilson.”  If  the  document  is  already  signed,  the  person  may  acknow- 
ledge his  signature  before  the  witness.  This  will  do  as  well  as  seeing  it  signed. 
He  will  acknowledge  in  such  words  as  the  following  “I  acknowledge  the 
signature  to  this  document  to  be  my  act  and  deed.  ” 

5.  The  Sealing. — All  contracts  of  importance  should  be  under  seal. 
After  signing,  the  person  should  place  on  the  document  after  his  signature  a 
seal ; or  if  the  seal  is  already  there,  he  should  touch  the  seal,  and  in  either 
case  repeat  some  such  words  as  “This  is  my  act  and  deed,”  or  “I  acknow- 
ledge this  to  be  my  hand  and  seal.”  It  is  proper  for  the  person  signing  to 
identify  his  seal  permanently  by  putting  his  initials  on  it  with  pen  and  ink  at 
the  time  he  signs  his  name. 
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6.  The  Witness. — The  witness  should  be  : — 

[1]  A disinterested  person  ; 

[2]  Of  sufficient  age  to  understand  what  he  is  doing. 

He  should  exercise  great  care,  especially  where  the  person  executing  the 
document  cannot  read  or  write.  In  all  documents  to  be  registered,  such  as 
Deeds,  Mortgages,  Bills  of  Sale,  etc.,  it  is  necessary  for  the  witness  to  verify 
his  witnessing  and  signature  by  an  affidavit,  which  may  be  written  on  or 
attached  to  the  document.  If  two  or  more  witnesses  are  for  different  signa- 
tures, an  affidavit  for  each  must  be  attached. 

7.  Signing  by  a Mark. — If  a party  cannot  sign  his  name,  he  should  re- 
quest some  one  else  to  do  it  for  him.  The  first  name  should  be  separated 
from  the  surname  sufficient  to  allow  a mark  to  be  placed  between  them,  thus  ; 

his 

John  x Wilson, 
mark 

The  person  signing  must  make  the  X mark  himself,  or  at  least  touch  the 
pen  when  it  is  being  guided  for  him  to  do  it.  No  matter  how  simple  the 
agreement  signed  by  an  X mark,  there  should  be  a witness  to  it. 

8.  Reading1  and  Explaining. — When  a person  who  cannot  read  is  exe- 
cuting an  instrument,  it  must  be  read  over  and  explained  to  him  in  presence 
of  the  witness,  so  that  he  fully  understands  what  he  is  doing.  The  witness  in 
signing  such  an  instrument  should  write  such  words  as  the  following  over  his 
signature  : “Signed,  sealed  and  delivered,  after  having  first  been  read  over 
and  explained,  in  the  presence  of  John  F.  McBride,  witness.”  This  furnishes 
evidence  that  the  maker  of  the  contract  was  given  an  understanding  of  what 
he  was  signing  before  it  was  done. 

9.  Erasures  and  Corrections  should  be  made  before  the  execution 
of  a document.  If  it  is  necessary  to  make  any  erasures  or  corrections  in  any 
instrument,  do  not  use  a knife  or  rubber,  or  anything  that  will  disturb  the 
surface  of  the  paper ; draw  a line  through  it  with  pen  and  ink.  If  one  or 
more  words  have  to  be  interlined  between  either  print  or  writing,  use  a caret 
to  show  where  they  should  be  read  in. 

The  witness  should  put  his  initials  on  the  margin  opposite  every  such 
erasure  correction  or  interlineation,  to  indicate  that  all  corrections  and  changes 
were  made  before  the  executing  of  the  document.  If  there  is  any  con- 
siderable change  made,  the  witness  should  state  the  number  of  words  inserted 
or  left  out  at  each  place,  with  his  initials. 
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10.  Various  Sheets. — When  a document  is  written  on  two  or  more  de- 
tached sheets,  they  should  be  fastened  together  and  paged  before  they  are 
signed.  Sometimes  the  fastening  is  done  with  a ribbon  and  a seal  put  over 
the  tie  of  the  ribbon.  Sometimes  the  witness  places  his  initials  on  each  sheet 
and  mentions  the  number  of  sheets  with  his  signature. 

11.  Various  Documents. — If  an  agreement  is  composed  of  two  or  more 
documents,  they  may  be  marked  A.  B.  C.  D etc.,  and  referred  to  as  Sched- 
ule marked  A.,  Schedule  marked  B.,  etc.  Example — A contract  for  building 
a house  might  be  a short  form,  with  plans  marked  A.,  and  specifications 
marked  B.  attached,  and  really  forming  a part  of  the  agreement.  On  each 
separate  Schedule  there  should  be  an  identification  indicated  by  the  witness 
similar  to  the  following  ; — “This  paper  writing  is  Schedule  A,  referred  to  in 
clause  N — of  agreement  made  between  X andY  on  Jan.  21st,  1898.” 

GENERAL  FORM  OF  CONTRACT. 

Memorandum  of  Agreement  made  and  entered  into  this  22nd  day  of 
January,  A.D.  1897,  Between  John  J.  Cooper,  of  the  town  of  Listowel, 
County  of  Perth,  and  Province  of  Ontario,  Student,  of  the  first  part,  and 
James  Coghill,  of  the  Town  of  Listowel,  County  of  Perth  and  Province  of 
Ontario,  Tailor,  of  the  second  part  ; 

Witnesseth  that  the  said  parties  hereto  do  hereby  mutually  consent, 
promise  and  agree  to  and  with  each  other  in  manner  and  form  following,  that 
is  to  say ; 

1.  That  &c.  ( here  add  the  particular  agreement  entered  into 
between  the  two  parties.) 

As  Witness  the  hands  and  seals  of  the  said  parties  the  day  and  year 
first  above  written. 

Signed,  Sealed  and  Delivered!  John  J.  Cooper.  (L.  S.) 

in  the  presence  of  J James  Coghill.  (L.  S.) 

Henry  Brown 

CONTRACT  TO  BUILD  A HOUSE 

Be  it  Remembered  that  on  the  16th  day  of  January,  A.D.,  1897,  it 
is  agreed  by  and  between  A.  B.,  of  the  village  of  Allenford  in  the  County  of 
Bruce,  Province  of  Ontario,  Gentleman  ; 

and  C.  D.,  of  the  village  of  Hepworth,  in  the  County  of  Bruce  aforesaid, 
Contractor,  in  manner  and  form  following,  viz  : 

The  said  C.  D.,  for  the  considerations  hereinafter  mentioned,  doth  for 
himself,  his  executors  and  administrators,  promise  and  agree,  to  and  with  the 
said  A.  B.,  his  executors,  administrators  and  assigns,  that  he,  the  said  C.  D., 
or  his  assigns,  shall  and  will,  within  the  space  of  two  months  next  after  the 
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date  hereof,  in  good  and  workmanlike  manner,  and  according  to  the  best  o 
his  art  and  skill,  on  Lot  4,  Scrope  Street,  in  the  town  of  Parry  Sound,  well 
and  substantially  erect,  build,  set  up  and  finish  one  house  or’messuage,  accord 
ing  to  the  draught  or  scheme  and  specifications  hereunto  annexed,  and  marked 
A and  B,  respectively,  and  to  compose  the  same  with  such  stone,  brick, 
timber,  hardware,  paint  and  other  materials  as  the  said  A.  B.  doth,  or  his  as- 
signs, shall  find  and  provide  for  the  same  ; in  consideration  whereof  the  said 
A.  B.  doth  for  himself,  his  executors  and  administrators,  promise  and  agree 
to  and  with  the  said  C.  D.,  his  executors,  administrators  and  assigns,  well 
and  truly  to  pay  or  cause  to  be  paid,  unto  the  said  C.  D.,  or  his  assigns,  the 
sum  of  $900.00,  in  manner  following,  that  is  to  say,  the  sum  of  $300  when 
stone  and  brick  work  are  completed  ; the  sum  of  $300  when  plastering  and 
carpenter  work  are  completed,  and  the  sum  of  $300,  thirty-one  days  after  the 
work  shall  be  completely  finished;  and  also  that  he  the  said  A.  B.,  his  execu- 
tors, administrators  or  assigns,  shall  and  will,  at  his  and  their  own  proper  ex- 
pense, find  and  provide  all  the  stone,  brick,  tile,  timber,  and  other  materials 
necessary  for  building  the  said  house.  And  for  the  performance  of  all  and 
every  the  articles  and  agreements  above  mentioned,  the  said  A.  B.  and  C.  D. 
do  hereby  bind  themselves,  their  executors,  etc.  each  to  the  other,  in  the  penal 
sum  of  $400  firmly  by  these  presents. 

In  witness  whereof,  the  parties  hereto  have  hereunto  set  their  hands 
and  seals  the  day  and  year  first  above  written. 

E.  F.  /A.  B.  (L.  S.) 

Witness  \C.  D.  (L.  S.) 


CHAPTER  13. 


NEGOTIABLE  PAPER.  < 


Definition. 

Classes  of  Negotiable  Paper. 
The  Parties. 

The  Principal  Debtor. 

The  Surety. 

Days  of  Grace. 

Maturity. 

Computation  of  Time. 
Maturity  on  Sunday. 

Maturity  on  a Legal  Holiday. 
'The  Title. 


1.  Definition. — Negotiable  paper  consists  of  written  requests  or  promises 
to  pay  certain  sums  of  money,  at  specified  times,  to  some  certain  person,  or  to 
the  bearer.  The  term  Negotiable  indicates  that  the  ownership  of  the  docu- 
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ment  may  be  freely  transferred  from  one  person  to  another.  Those  drawn 
payable  to  bearer , or  to  a certain  person  or  bearer,  are  transferable  by  de- 
livery. 

Example — A Bank  Note.  It  is  payable  to  bearer  (the  one  who  possesses 
it).  It  is  transferrable  by  delivery. 

Those  drawn  payable  to  a person  or  order  are  transferrable  by  endorse- 
ment and  delivery. 


2.  Classes  Of  Negotiable  Paper. —The  following  are  the  principal 
classes  of  negotiable  instruments  : — - 
(i)  Promissory  notes, 


f Foreign  Drafts, 

(2)  Bills  of  Exchange,  which  include  -J  Inland  Drafts, 

[Cheques. 

(3)  Bank  Notes, 

(4)  Deposit  Receipts, 

(5)  Coupon  Bonds, 

(6)  Letters  of  Credit, 

(7)  Warehouse  Receipts, 

(8)  Bills  of  Lading. 


And  generally — all  bills,  notes  or  cheques  are  negotiable,  unless  they  contain 
words  prohibiting  transfer,  or  indicating  an  intention  that  they  should  not  be 
transferred. 


3.  The  Parties  liable  to  pay  negotiable  paper  are  of  two  kinds,  viz. 

(1)  Principal  Debtor  ; 

(2)  Surety. 

4.  The  Principal  Debtor  is  the  one  who  is  primarily  liable,  and  the 
one  who  (if  he  is  able)  must  pay  the  debt.  Example— the  person  signing  a 
promissory  note. 

5.  The  Surety  is  any  person  who  agrees  to  pay,  in  case  of  failure  on  the 
part  of  the  principal  debtor.  Example — An  endorser  of  a note  or  draft. 

6.  Days  of  Grace. — It  is  an  established  custom  to  allow  three  days,  in 
addition  to  the  time  specified  in  the  instrument,  for  the  payment  of  bills, 
notes  and  drafts,  unless  otherwise  provided  in  the  bill,  note,  etc. 

Example—  A note  dated  October  4th,  at  ten  days  after  date,  would  not 
be  finally  payable  for  10  + 3=  13  days  after  the  4th  of  October,  that  is  Octo- 
ber 17th. 

The  number  of  these  days  varies  in  different  countries.  Six  days  of  grace 
are  allowed  in  Venice  ; at  Genoa,  30  days.  Days  of  Grace  are  allowed  on  all 
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notes  and  personal  drafts  drawn  payable  after  date,  and  at  or  after  sight.  No 
days  of  grace  are  allowed  on  negotiable  instruments  payable  on  demand. 

7.  Maturity. — A note,  draft,  etc.,  matures  or  is  due  on  the  third  day  of 
grace.  It  may  be  paid  anytime  during  business  hours  on  that  day.  If  pay- 
able at  a bank,  it  must  be  paid  within  bank  hours. 

8.  Computation  of  Time. — When  the  time  to  run  is  expressed  in  days, 
the  actual  number  of  days  must  be  counted,  exclusive  of  the  day  on  which 
the  note  is  drawn. 

If  the  running  time  is  expressed  in  months,  actual  calendar  months  are 
counted,  that  is  from  the  given  date  in  one  month  to  the  corresponding  date 
in  the  other.  Three  months  from  May  12th  would  be  August  12th.  Days 
of  grace  should  be  added  in  each  case  to  find  the  date  of  maturity  of  the 
note. 

Example — A note  is  dated  July  7th,  drawn  at  60  days,  when  will  it  ma- 
ture? It  will  run  60  + 3 = 63  days. 

In  July  after  the  7th  there  are  24  days, 

In  August  31 

In  September  there  are  required  8 v 


63  days. 

The  note  matures  on  September  8th. 

A note  drawn  June  14th  at  three  months,  will  mature  September  17th, 
computed  as  follows  ; — 

Counting  ahead  from  June  14th  three  months,  we  come  to  the  corres_ 
ponding  day  of  September,  that  is  the  14th.  Add  three  days  of  grace,  Sep- 
tember 17  th. 

Special  attention  is  necessary  when  notes  are  dated  at  or  near  the  end  of 
a month.  A note  dated  July  31st  at  two  months  would  mature  the  same  day 
as  one  drawn  July  30th  at  two  months.  The  corresponding  day  two  months 
ahead  from  July  31  is  September  30,  that  is  the  last  day  of  the  month.  Add 
3 days  grace  in  each  case  and  the  date  of  maturity  is  October  3rd. 

Suppose  four  notes  are  drawn  respectively  on  the  28th,  29th,  30th  and 
31st  of  December,  at  2 months,  (any  year  not  a leap  year),  they  will  all  ma- 
ture the  same  day,  viz,  March  3rd. 

Dec.  28,  at  2 months  to  corresponding  day  Feb.  28th. 

" 29,  n " ” ” " 28th. 

” 30,  " " ' " " 28th. 


3b 


28th. 


add  three  days  of  grace — March  3rd. 
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9.  Maturity  on  Sunday. — In  Canada  and  many  of  the  States,  a note  or 
draft  that  falls  due  on  Sunday,  is  payable  on  the  Monday  following. 

10.  Maturity  on  a Legal  Holiday. — Like  those  maturing  on  Sunday, 
they  are  payable  the  day  following.  If  a note  or  draft  matures  on  a Saturday 
that  is  a legal  holiday,  it  would  not  be  payable  until  the  Monday  following.  If 
a note  or  draft  falls  due  on  a Sunday,  and  the  Monday  following  is  a legal 
holiday,  it  is  not  payable  until  the  following  Tuesday. 

11.  The  Title.  — When  ordinary  debts  are  transferred  from  one  person  to 
another,  the  right  of  action  against  the  original  payee  or  owner  of  the  debt,  by 
the  debtor,  is  also  transferred  with  the  debt.  The  contrary  is,  however,  true 
with  negotiable  paper.  When  a negotiable  instrument  is  transferred  before 
it  is  due , to  a second  party,  by  the  original  holder,  it  does  not  carry  with  it 
any  right  of  action,  or  set  off  on  account  of  debt  fraud,  misrepresentation,  etc. 
that  could  be  charged  against  the  first  holder.  Although  the  first  holder  may 
not  be  able  to  collect  it  at  law,  the  second  generally  can1.  The  property  in 
negotiable  paper  is  the  only  kind  where  a purchaser  can  have  a better  title 
than  the  seller.  “A  bona  fide  holder  for  value  without  notice,  of  negotiable 
paper  before  due,  can  collect,  regardless  of  any  fraud,  theft,  deceit,  loss,  etc., 
on  the  part  of  a previous  holder.’’  Such  person  is  called  “A  holder  in  due 
course,”  or  “An  innocent  holder  for  value.” 

Non-negotiable  and  past  due  instruments  carry  with  them  all  defects  and 
infirmities  of  title  when  they  are  transferred. 


CHAPTER  14. 


PROMISSORY 

NOTES. 


' Definition. 

The  Maker. 

The  Payee. 

The  Innocent  Holder  for  Value. 
Negotiability. 

Form  of  Negotiable  Note. 

h Note  Negotiable  by  Endorsement. 

J Form  of  Non-Negotiable  Note. 

Time  of  Payment  by  Computation. 

n ••  Stated  with  Form. 

Individual  Note. 

Joint  Note. 

Joint  and  Several  Note. 

Various  Forms  of  Joint  and  Several  Notes, 
Interest-Bearing  Notes. 

Legal  Interest. 


I.  Definition. — A promissory  note  is  an  unconditional  written  promise  by 
a person  to  pay  a certain  sum  of  money,  at  a specified  time  to  a certain  per- 
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son  or  bearer.  The  student  is  asked  to  note  specially  the  points  in  this  defi- 
nition ; — 

(1)  There  must  be  an  absolute  promise. 

(2)  The  promise  must  be  unconditional,  i.e it  must  not  depend 

on  any  uncertain  circumstance. 

(3)  It  must  be  in  writing. 

(4)  It  must  be  payable  in  money. 

(5)  The  time  of  payment  must  be  stated  definitely,  or  so  stated  that 

it  may  be  easily  calculated. 

(6)  There  must  be  a certain  sum,  either  named  definitely  or  easily 

computed,  as  in  case  of  addition  by  interest. 

(7)  It  must  be  payable  to  some  person,  either  a person  named  or 

any  person  that  bears  it. 

2.  The  Maker. — The  person  who  signs  the  note  is  called  the  Maker  ; he 
is  the  principal  debtor.  He  may  or  may  not  write  out  the  note,  that  is  im- 
material so  long  as  he  signs  the  note.  The  note  may  be  written  with  pen 
and  ink,  or  with  pencil.  Itis  not  wise,  however,  to  sign  a note  written  in 
pencil,  as  it  is  easily  erased  and  changed. 

3.  The  Payee  is  the  person  in  whose  favor  the  note  is  made,  or  to  whom 
it  has  been  made  payable  afterwards  by  endorsement  or  delivery. 

4.  The  Innocent  Holder. — “The  bona  fide  holder  for  value  of  a note 
without  notice”  is  a person,  not  the  original  payee,  who  has  bought  the  note 
and  given  value  for  it,  not  knowing  of  any  defect,  fraud,  or  infirmity  in  the 
note.  He  is  also  called  “a  holder  in  due  course.”  He  can  collect  a note 
in  any  case  where  purchased  before  it  is  due,  if  the  parties  are  worth  it.  It  is 
no  use  to  set  up  a plea  of  fraud,  or  contra  accounts,  to  him.  They  would 
have  been  valid  only  against  the  original  payee. 

5.  Negotiability  is  best  illustrated  by  examples.  We  give  the  following  : 

6.  Negotiable  Note— 


P“ 

B $60.25 

§ Lindsay,  Ont.,  Jan.  13,  1897. 

Six  months  after  date,  for  value  received, 
I promise  to  pay  John  Smith,  or  bearer,  at  the  Bank  of  Montreal, 


Sixty 


tVV  Dollars. 


William  Brown. 


rXIXX3CXXTXXXXXXXXXXXX3CXXiiiXXXZXrXi 


The  above  note  is  negotiable  by  delivery  The  word  that  renders  it  so  is 
“ bearer” 


crxxxx  cixi: 
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Note  Negotiable  by  Endorsement— 


S3 


r rTTTTlTfTTrTTir'rTTTTTtTI'tltinri 


$85-4° 

Brantford,  Jan.  io,  1897.  u 
Three  months  after  date  I promise  to  pay  “ 
James  Henderson,  or  order , at  the  Canadian  Bank  of  Commerce, 

Eighty  Five xVo-  Dollars 


Value  Received. 

1xxxe: 


Robert  Thompson. 


The  above  note  is  negotiable  by  James  Henderson  writing  his  name 
across  the  back  of  it,  that  is  endorsing  it,  or  giving  his  order  for  the  payment 
of  it  to  another  person.  The  word  to  be  specially  noted  is  “order!’ 


8.  Non-Negotiable  Note— 

$42.50 


Trenton  Jan.  16,  1897. 


Three  months  after  date  I promise  to  | 
pay  to  W.  H.  Cooper,  only , at  the  Merchants  Bank,  the  sum  of 

Forty  two , T5^-  Dollars . 

Value  Received. 

Samuel  Paymaster. 


The  above  note  contains  the  word  “ only .”  By  its  face  it  shows  that  the 
original  intention  between  the  parties  was,  that  it  should  not  be  transferred, 
hence,  if  it  should  be  transferred,  the  new  holder  would  not  get  any  better 
title  than  the  original  holder.  Notes  are  further  limited  as  to  payment  by  the 
insertion  of  such  a clause  as  the  following  after  the  word  “only,”  at  his 
office  in  Trenton  and  not  elsewhere  or  otherwise. 

9.  Time  of  Payment  by  Computation.— It  will  be  noticed  that  in  the 
foregoing  three  forms,  the  time  of  payment  is  found  by  computation.  The 
following  form  is  rapidly  coming  into  use.  In  it  the  date  of  payment  is  defi- 
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nitely  named.  The  three  days  of  grace  allowed,  in  negotiable  paper,  must  be 
added  to  the  date  mentioned  in  the  note  to  find  the  date  of  maturity.  j 

10.  Time  of  Payment  Stated  with  Form—  \ 


I $: 


KXXXXXXX3  cxxxxxx: 


$75.0° 


Hamilton,  Jan.  24,  1897. 
On  or  before  the  tenth  day  of  March,  1897, 


H I promise  to  pay  to  the  order  of  A.  Benson,  at  the  Traders  Bank, 

Seventy-five  Dollars. 

Value  Received  | 

F.  A.  Woods.  g 

LIXXXXXXa:XXXXXXXXXXXXXXX«XXXXXXXXXXIXXXX:CXXXXXXXXXXXXXXX3£XXX3CXXXXXXXXXXXXXXXXXXX3XXXXXXXXX3:XXXXfl 

1 1.  Individual  Note. — A note  made  by  ohe  person  is  called  an  individu- 
al note.  A partnership  note,  though  filled  up  “we  promise  to  pay  ” is  an 
individual  note,  as  the  firm  or  company  acts  as  one  person.  The  foregoing 
forms  are  individual  notes. 

12.  Joint  Note. — A joint  note  is  one  in  which  two  or  more  parties 
promise  jointly  to  pay  a sum  of  money,  In  a suit-at-law  to  enforce  payment 
it  is  necessary  to  sue  the  parties  jointly. 

( form) 


§ $ 


135-5° 


St.  Catharines,  Jan.  18,  1897. 
Sixty  days  after  date  we  jointly  promise  to  pay 
William  Robertson,  or  order,  at  his  office, 

One  Hundred,  and  Thirty-five 

Value  Received. 


yq0^  Dollars. 


E 


Thomas  Wilson, 
Henry  Manders. 


ixml 


xxnxxrxxjxxxxxxzxxxxxxxxxxxxxxxxxxxxxxxxxxxxxr  nrxxxxxxxxxxxxxx : rxxx:  ce  : 

13.  Joint  and  Several  Note  is  one  in  which  the  makers  agree  to  pay 
it  jointly,  and  each  one  severally  promises  to  pay  the  whole  note  himself  if  ne- 
cessary. A suit-at-law  to  recover  payment  may  be  entered  against  any  one  of 
the  parties,  or  against  each  one  separately,  or  against  all  jointly. 
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The  following  is  a common  form  : 

lUIIII'llllllllillllllllllillilllKl  IIIIIIIHIIIIHf ^IHIIIII'IMIIHIIHI! Illlll Will llllllllllll llll  IIIIIIIIIHIIIIIIIIIIIIIIIIIIIIIII.IIIII>lllll'lnMIUIIIIIIIIIIIIIIIIIIll!IUIIIIIII,lliill|ll|l||l||l^ 

I $165-25  ! 

I COLLINGWOOD,  JAN.  26,  1 89 7.  | 

§ Sixty  days  after  date  we  jointly  and  severally  | 

5 — 

| promise  to  pay  George  Rogers,  or  order  at  the  Bank  ofToronto,  | 

| One  Hundred  and  sixty-five ^wo  Dollars.  | 

§ Value  Received.  1 

| H.  J.  Hill,  | 

I H.  J.  Withrow.  ! 


“minimi  iiiiiiiiiiiiiiiiiiir  niiiiiMiiiiiiiiiiiiiiiiiiiiiiiiir'i  iiii  ii"  wiiiiiiiiiiii  i:iiiiii:iiiiiiiiiiiiiiiiiiiiiiiiii'iiiiiii!iiiiiiiiiiiiiiiiiiiiiiiiii>iiiii;ii'liirii  iihiiwiiiiimihimi  iiiiiniiii~ 

14.  VariousIForms  of  Joint  and  Several  Notes.—  The  same  thing 
is  accomplished  by  using  the  words  “we,  and  each  for  himself,  promise  to 
pay,  etc.” 

A joint  and  several  note  may  also  be  made  by  drawingThe  note  “I  pro- 
mise to  pay.”  When  two  or  more  persons'sign  a note  of  this  kind,  each  one 
becomes  a principal  debtor  for  the  whole  amount. 

15.  Interest-bearing  Notes. — If  nothing  is  said  in  a note  regarding 
interest,  no  interest  can  be'collected  on  it  for  the  time  it  runs, — fromfits  date 
to  maturity.  If  it  is  not' paid  when  due,  Six  per  cent,  is  collectable  for  the 
time  elapsing  between  the  due  date  and  the  date  of  payment. 

A note  may  be  drawn, 

(1)  To  bear*a  certain  rate  from  date  till  paid.  To  effect  this  a 
clause  similar  to  the  following  should  be  inserted  ; “With 
interest  at  Eight  per  cent,  per  annum,  from  date  as  well  after 
as  before  maturity  and  until  paid.” 

(2)  To  bear  different  rates  before  and  after  maturity,  the  interest 

clause  should  read  as  follows  : “With  interest  from  date  till 

matuiity  at  Eight  per  cent,  per  annum,  and  Twelve  per  cent, 
per  annum  after  maturity  till  paid.” 

(3)  To  bear  a higherrate  after  it  is  due  than  Six  per  cent,  insert  a 
clause  as  follows  : “With  interest  after  maturity  until  paid  at 
One  per  cent,  per  month.” 

16  , Legal  Interest.— In“matiy  places  there  are  laws  prohibiting  lenders 
from  charging  a rate  higher  than  fixed  by  law.  In  Canada,  the  legal  rate  is 
Six  per  cent.  This  is  only  a provision  enabling  any  person  to  collect  Six 
par  cent,  on  a debt  or  note,  after  it  is  due , where  no  agreement  has  been 
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made  regarding  interest.  This  is  only  chargeable  on  negotiable  paper  from 
its  due  date,  and  on  accounts  from  the  date  on  which  they  are  rendered.  The 
law  does  not  provide  that  no  higher  rate  can  be  agreed  upon.  On  the  contrary 
two  persons  may  agree  as  to  any  rate  between  themselves,  and  the  law  will 
not  interfere.  The  price  of  the  use  of  money  (Interest)  fluctuates  according 
to,  and  depending  upon, 

(1)  The  value  of  the  use  of  money. 

(2)  The  supply  and  demand. 

(3)  The  value  of  the  risk  of  losing  it  on  account  of  poor  security. 

In  Ontario,  the  debtor  must  have  notice  that  interest  will  be  charged  on 
an  overdue  account,  or  it  cannot  be  collected  in  Division  Court,  which  is 
commonly  called  “The  poor  man’s  court”.  It  is  necessary  to  prove  in  court 
that  notice  has  been  given ; and  interest  could  only  be  collected  from  the 
date  notice  was  served.  This  applies  only  to  accounts,  and  not  to  negotiable 
paper. 


CHAPTER  15. 


SPECIAL  NOTES. 


Accommodation  Notes. 

Form  of  Accommodation  Note. 

Accommodation  Notes  Like  Customers’  Notes. 
Customers  Notes,  vs.  Accommodation  Notes. 
Lien  Notes. 

Forms  of  Lien. 

Authority  for  Liens. 

Provisions  of  the  Act. 

I/The  Lien  Note  Law  in  Manitoba. 


1.  Accommodation  Notes. — When  one  person  lends  his  name  to 
another  to  enable  the  second  party  to  borrow  money  on  the  strength  of  the 
financial  standing  of  the  first  party,  the  note  thus  made  is  called  an  accommo- 
dation note. 

If  Alex.  Wilson  is  going  to  lend  his  name  to  Thos.  Wolfe,  Thos.  Wolfe 
makes  a note  in  favor  of  Wilson,  and  Wilson  writes  his  name  across  the  back 
of  it  (endorses  it)  thus  ; — 
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2.  Form  of  Accommodation  Note- 


n $200.00 

g Orangeville,  Jan.  27,  1897. 

g 

Three  months  after  date  I promise  to  pay  to  the  order  of 
H Alexander  Wilson,  at  the  Merchants  Bank,  Orangeville,  the  sum  of 

jj  Two  Hundred ..Dollars. 

§ Value  Received. 

ccrxxxl 


Thomas  Wolfe. 


(Back  of  Note.) 
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It  will  be  noticed  that  the  above  form  does  not  differ  from  the  ordinary 
note.  It  is  easy  for  Mr.  Wilson  to  write  his  name  there,  but  not  so  easy  to  pay 
it  should  Mr.  Wolfe  fail  to  put  up  the  necessary  amount.  The  accommodated 
party  is  the  principal  debtor,  hence  he  should  pay  the  noJte_at  maturity.  The 
holder  may  enforce  payment  by  the  endorser,  but  the  accommodated  person 
cannot  enforce  payment  from  the  person  lending  his  name. 


3.  Accommodation  Notes  Like  Customers’ Notes— Sometimes  Ac- 
commodation Notes  are  made  in  such  a way  as  to  show  the  person  lending  his 
name  as  the  principal  debtor,  and  the  person  borrowing  the  money  as  the  sure- 
ty. In  the  case  of  Wilson  and  Wolfe  in  the  former  section,  the  places  would 
be  reversed,  Wilson  signing  the  note  as  maker  and  principal  debtor,  and 
Wolfe  endorsing  it  and  borrowing  money  on  it  by  discounting  it  like  a note 
received  in  the  regular  course  of  trade  from  one  of  his  customers. 

This  plan  is  sometimes  adopted  to  keep  the  banker  in  ignorance  of  the 
act  that  he  is  discounting  accommodation  paper,  and  of  the  financial  circum- 
stances of  the  borrower.  This  is  usually  an  unwise  proceeding,  as  the  banker 
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could  scarcely  be  expected  to  help  a person  through  a “tight  place”  with  a 
temporary  loan  if  he  had  been  kept  in  ignorance  as  to  the  real  nature  of  former 
transactions.  A business  man  who  is  always  perfectly  frank  with  his  banker 
can  expect  financial  assistance  in  time  of  need. 

4.  Customers’  Notes,  vs.  Accommodation  Notes.— The  endorse- 
ment of  customers’  paper  is  very  different  from  endorsing  accommodation 
paper.  When  you  endorse  your  customer’s  paper,  you  get  the  value  of  it  from 
the  bank,  and  use  it  in  your  own  business,  paying  liabilities,  or  buying  goods, 
and  you  are  really  not  running  any  additional  risk — you  have  already  incurred 
the  risk  of  losing  when  you  made  the  sale  to  your  customer. 

When  you  lend  your  name  to  another  on  accommodation  paper,  1st,  you 
get  no  value;  and  2nd,  you  incur  a liability  to  pay  it;  3rd,  you  place  the  con- 
tingency of  loss  altogether  in  the  hands  of  a third  party,  and  altogether  be-  1 
yond  your  own  control  and  management.  Hundreds  of  men  are  ruined 
financially  every  year  by  this  simple  process. 

5.  Lien  Notes. — A lien  note  is  one  that  is  given  for  some  article  which  I 
is  being  purchased,  but  where  the  ownership  of  the  article  does  not  pass  to 
the  person  buying  until  all  payments  have  been  made.  The  purchaser,  how-  ; 
ever,  has  the  use  of  the  article,  and  is  given  possession  of  it.  N.  B. — Lien 
Notes  have  been  held  not  to  be  promissory  notes  nor  negotiable  instruments. 

Receipts  or  agreements  sometimes  take  the  place  of  notes.  Occa. 
sionally  both  a lien  agreement  and  a lien  note  are  made. 

Lien  notes  are  in  common  use  among  the  agents  of  manufacturers  of 
organs,  pianos,  sewing  machines,  agricultural  implements,  machinery,  etc. 

6.  Forms  Of  Lien  Notes. — Form  payable  in  monthly  instalments. 

£j|iiii!iiin  wiifiiiiiiiiiiiHiiriiiiiiirfiiii  iiiiiiiiiiiiiiiiiiiiiii!iii;iiiiiii,iiiii:!iiiiiii!iiiiiiiiiJiiiiii:i»iiiitiiii,  ii.i  n iiiiiiii<ii.iiiiiiiiii>iiiit!>i!iiiiiiiii  i '■iiiiiiiiiitiiiiiiiiiiiiiiiiiii'ii  tiiiimiiii^ 

1 $30.00  No.  36275.  | ■ 

| Listowel,  Ont.,  Jan.  28,  1895.  |j 

| On  the  28th  day  of  each  month  hereafter  for  Six  Months  1 ' 

| consecutively,  I promise  to  pay  to  Messrs.  Bonnet  & Bowyer,  at  their  | 

| office,  the  sum  of  Five  Dollars,  the  whole  amounting  to  Thirty  Dollars,  §] 

= the  first  of  such  payments  to  be  made  on  the  28th  day  of  February  § 

I next,  Interest  to  be  paid  at  the  rate  of  Ten  per  cent,  per  annum. 

| In  the  event  of  Sale  or  other  disposal  of  my  land  or  personal  property,  or  | 

| of  default  in  making  any  of  the  above  payments  at  the  time  mentioned,  the  f- 
| whole  amount  of  this  Note  shall  thereupon  become  due  and  payable  forthwith.  1 
| The  title  and  right  to  the  possession  of  the  property  for  which  this  Note  is  given,  | 

Z one  “Forest  King”  Cooking  Stove  No.  9.  manufactured  by  William  Copp,  of  | 

| Hamilton,  shall  remain  in  Bonnet  &.  Bowyer  until  this  note,  or  any  renewal  | 

Z thereof,  is  fully  paid. 

| Witness,  D.  Barber.  Thomas  Wilson,  ® 

g - 
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Form  of  ordinary  Lien  Note: 
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I $100.00  Due,  May  2.  No.  36274.  1 

| Mount  Forest,  Ont,  Jan.  28,  1897.  § 

| Three  months  after  date  I promise  to  pay  | 

1 H.  B.  Harrison,  or  order,  at  his  Office,  the  sum  of . | 

| One  Hundred Dollars,  | 

| for  Value  Received,  with  Seven  per  cent,  interest  until  maturity,  and  J 
| One  per  cent,  per  month  after  due  till  actually  paid  ; and  if  payment  is  | 
| enforced,  I will  not  dispute  the  Jurisdiction  of  the  Court  at  Mount  I 
| Forest;  and  I further  agree  that  if  I offer  any  of  my  goods,  Chattels  or  | 
| Real  Estate  for  sale,  with  the  intention  of  leaving  the  Province,  this  Note  | 
| will  forthwith  become  due  and  payable  | 

The  title  and  right  to  the  possession  of  the  property  for  which  this  Note  is  | 
i given  viz  : One  “Bell”  Organ,  Style  D,  No,  6829.  is,  shall  be  and  continue  in  | 
^ H.  B.  Harrison,  the  lawful  holder  of  this  Note,  or  his  heirs  or  assigns,  until  1 
| it.  or  any  renewal  thereof  is  paid,  and  he  or  they  may  resume  possession  and  ^ 
| resell  or  convert  to  his  or  their  own  use,  and  not  be  liable  to  refund  any  money  | 

| or  valuables  that  I may  have  paid,  and  I will  pay  all  expenses,  interest  and  | 

| deficiency,  and  the  said  article  shall  not  be  removed  or  secreted,  and  the  law-  | 
| ful  holder  of  this  Note  can  take  forcible  possession,  without  recourse  to  law,  | 
1 and  I will  give  no  hindrance.  I acknowledge  having  received  a copy  of  this  | 
* Lien  Note.  . i 

| Witness,  Thomas  Sword.  William  Manders.  | 
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7.  Authority  for  Liens. — On  the  first  day  of  January,  1889,  an  Act 
passed  in  the  session  of  the  Ontario  Legislature  for  1888,  came  into  force.  We 
give  a few  of  the  principal  provisions  : — 

Sec.  1 provides  that  the  note,  receipt  or  agreement  in  writing  will  hold 
the  property  in  the  case  of  manufactured  goods  and  chattels,  even  if  sold  or 
mortgaged  by  the  purchaser  to  other  parties,  if  the  name  and  address  of  the 
seller  is  painted,  printed,  engraved  on,  or  attached  to  the  article. 

Sec.  2 provides  that  the  purchaser  is  entitled  to  full  information  as  to  his 
claims  within  five  days  of  his  asking  for  it. 

Sec.  3 provides  that  goods  re-taken  by  the  seller  may  be  redeemed,  by 
the  purchaser  paying  arrears,  interest  and  costs  within  twenty  days  from  the 
time  possession  was  re-taken. 

Sec.  4 provides  that  if  goods  worth  $30  or  more  are  re-taken,  five  days 
notice  must  be  given  the  purchaser  before  they  are  sold. 

Sec.  5 and  6 provide  that  this  Act  shall  not  apply  to  ordinary  household 
furniture;  it  will  apply  to  organs,  pianos,  sewing  machines,  implements,  etc., 
and  that  a copy  of  the  lien  may  be  fyled,  at  a cost  of  ten  cents,  with  the 
Clerk  of  the  County  Court. 

Sec.  7 requires  the  seller  to  leave  a copy  of  the  lien  with  the  purchaser 
of  the  article  within  twenty  days* 
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BILLS  OF  EXCHANGE 


8.  The  Lien  Note  Law  of  Manitoba. — The  law  regarding  Lien 
Notes  for  the  Province  of  Manitoba  is  different  from  that  in  Ontario.  “The 
Act  respecting  Lien  Notes,”  Revised  Statutes  of  Manitoba,  Chapter  87,  is  sub- 
joined as  follows  : — 

(1)  This  Act  may  be  cited  as  the  “Lien  Notes  Act.” 

(2)  On  and  after  the  twenty-seventh  day  of  July  in  the  year  one  thousand 
eight  hundred  and  eighty-six,  receipt  notes,  hire  receipts  and  orders 
for  chattels  given  by  bailee  of  chattels,  where  the  condition  of  the 
bailment  is  such  that  the  possession  of  the  chattel  should  pass  with 
out  any  ownership  therein  being  acquired  by  the  bailee,  were  and 
shall  be  only  valid  in  the  case  of  manufactured  goods  or  chattels 
which  at  the  time  the  bailment  is  entered  into,  have  the  manufac- 
turer’s name  printed,  painted,  or  stamped  thereto;  and  no  such 
bailment  shall  be  valid  unless  it  be  evidenced  in  writing,  signed  by 
the  person  thus  taking  possession  of  the  chattel.  46  V.,  c.  32  S.  L. 

(3)  Every  manufacturer  and  his  agents  shall  forthwith,  on  application, 

furnish  to  any  applicant  full  information  respecting  the  balance  due 
on  any  such  manufactured  goods  or  chattels,  and  the  terms  of  pay- 
ment of  such  balance;  and  in  case  he  or  they  refuses  or  refuse,  ne- 
glects or  neglect  to  furnish  the  information  asked  for,  such  manu  fac- 
turer  or  agent  shall  be  liable  to  a fine  of  not  less  than  ten  dollars 
nor  more  than  fifty  dollars,  on  conviction  before  any  justice  of  the 


CHAPTER  16. 

'Definition. 

An  Inland  Bill  or  Draft. 

A Foreign  Bill. 

A Cheque. 

Division  as  to  Time. 

The  Demand  Draft. 

The  Drawer. 

The  Drawee. 

The  Payee. 

The  Sight  Draft. 

Acceptance  General,  Partial,  Qualified. 

.Foreign  Bills  in  Sets. 

1 . Definition. — “A  Bill  of  Exchange  is  an  unconditional  order  in  writing, 
addressed  by  one  party  to  another,  signed  by  a person  giving  it,  requiring  the 
person  to  whom  it  is  addressed  to  pay  on  demand,  or  at  a fixed  or  determin- 


peace. 
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bills  of  exchange. 
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able  time  in  the  future,  a certain  sum  of  money,  to  or  to  the  order  of  a speci- 
fied person,  or  to  bearer.”  Bills  of  Exchange  have  been  divided  into  three 
classes  : — 

Inland  Bills,  commonly  known  as  Drafts; 

Foreign  Bills,  commonly  known  as  Bills  of  Exchange  ; 

Cheques  on  Banks  or  Bankers. 

2.  An  Inland  Bill  OP  Draft  is  one  that  is  drawn  and  payable  within 
one  country  ; for  example,  X of  Chicago  draws  on  Y of  New  York  for  $600,  or 
A of  Toronto  draws  on  B of  Hamilton  for  $125. 

3.  A Foreign  Note  is  one  drawn  in  one  country  and  payable  in  anothei. 
A in  Toronto  draws  on  B in  Paris,  (France,)  for  6500  francs. 

Bills  of  Exchange,  (Foreign  Bills)  are  usually  drawn  up  in  sets  of  two  or 
three.  The  original  being  called  the  “First  of  Exchange,”  the  copies  being 
called  the  Second  of  Exchange,  Third  of  Exchange,  etc. 

4.  A Cheque  is  a Bill  of  Exchange  in  form  and  effect,  drawn  on  a bank 
or  banker.  It  is  drawn  without  mention  of  time  of  payment,  consequently 
and  by  usage,  is  payable  immediately. 

5.  Division  as  to  Time. — Drafts  may  be  divided  into  four  kinds,  accord- 
ing to  the  way  in  which  the  time  they  have  to  run  is  counted,  and  the  due 
date  ascertained  as  follows  : — 

(1)  Demand  Drafts ; 

(2)  Sight  drafts  ; 

(3)  Drafts  payable  a specified  time  after  sight ; 

(4)  Drafts  payable  a specified  time  after  date. 

6.  The  Demand  Draft  is  one  drawn  payable  on  demand,  that  is  when- 
ever it  is  presented. 
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1 $62.24  Dover,  Ont.,  Jan.  15,  1897.  § 

demand  pay  to  the  order  of  J.  W.  Masson,  at  the  Traders  | 

\ Bank,  the  sum  of  Sixty-two  dollars,  value  received,  and  charge  to  J 

1 the  accouut  of  1 

| To  Henry  Swiftfoot,  J.  W.  Frost.  | 

| Colborne,  Ont.  § 
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The  above  draft  is  payable  on  presentation.  There  is  no  time  for  it  to  run. 
It  does  not  require  acceptance. 


filLLS  OF  EXCHANGE — ACCEPTANCE. 


7.  The  Drawer  is  the  name  given  to  the  person  who  “makes”  of 
“draws”  the  draft.  The  party  who  signs  his  name  at  the  bottom  in  the  above 
draft,  J.  W.  Frost,  is  the  drawer. 

8.  The  Drawee  is  the  party  on  whom  a draft  is  drawn,  or  to  whom  it  is 
addressed — that  is  the  person  who  pays  it.  In  the  above  demand  draft, 
Henry  Swiftfoot  is  the  drawee.  The  Drawee’s  address  should  always  be  on 
the  draft,  so  that  the  Banker  may  know  where  to  present  it  for  acceptance  and 
payment. 

9.  The  Payee  is  the  person  in  whose  favor  the  draft  is  made.  The  per- 
son  that  receives  the  payment,  J.  W.  Masson  in  the  above  demand  draft,  is 
the  payee. 

1 0 . The  Sight  Draft  is  one  that  is  drawn  payable  at  sight.  It  is  not 
payable  immediately,  as  is  the  demand  draft.  There  are  three  days  of  grace, 
after  acceptance,  before  it  matures. 


The  above  draft  was  drawn  Jan.  30th.  was  accepted  Feb.  4th.  and  would 
mature  Feb.  7th.  The  three  days  of  grace  count  after  the  date  of  acceptance. 

11.  Acceptance  General. — A Bill  is  said  to  be  accepted  generally 
when  the  drawee  agrees  to  all  the  conditions  in  the  bill.  An  acceptance  that 
changes  the  place  of  payment  is  not  conditional,  but  general. 

Example  of  General  Acceptance. 


'O 
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FORM. 
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the  Merchants  Bank,  Barrie,  the  sum  of  Eighty-six  y4^-  f 
Dollars  value  received,  and  charge  to  the  account  of  | 


To  Jas.  H.  Little,  Esq., 


$86.40 


At  sight  pay  to  the  order  of  Joseph  Lang,  at  | 


Meaford,  Ont. 


Barrie,  Jan.  30,  1897 


John  Rutherford.  | 


Accepted.  Payable  at  Farmers  Bank, 


J.  H.  Little, 


iilLLS  OF  EXCHANGE— ACCEPTANCE!. 


1 Acceptance  Partial.—A  Bill  is  partially  accepted  when  the  acceptor 
only  agrees  to  pay  a part  of  the  amount. 

Example  of  partial  acceptance, 

Accepted  for  Thirty  dollars,  payable  at  Farmers  Bank. 

J.  H.  Little. 

This  placed  on  a draft  for  $86.40  would  be  a partial  acceptance. 


1 3.  Acceptance  Qualified. — A qualified  acceptance  is  one  in  which  the 
acceptor  does  not  agree  to  all  the  conditions  in  the  bill,  but  varies  them. 


14.  Foreign  Bills  in  Sets. — Foreign  Bills  are  commonly  called  “Bills 
of  Exchange,”  though  the  title  really  includes  Inland  Bills  as  well.  The  For- 
eign Bills  are  usually  drawn  up  in  sets  of  two  or  three.  This  is  done  by  mak- 
ing two  or  three  copies  of  the  same  bill,  and  indicating  in  each  that  there  are 
other  copies,  and  the  number  of  such  copies.  The  payment  of  one  copy  can- 
cels the  others.  The  reason  bills  are  drawn  in  duplicate  is  to  make  provision 
in  case  of  one  getting  lost  when  sent  a long  distance.  It  is  customary  to  send 
one  by  one  boat,  or  line,  or  route,  and  another  by  another  boat,  or  line,  or 
route. 
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Toronto,  Dec.  20,  1897.  E 

E 


At  sight  of  this  my  first  of  Exchange,  ( second  and  third  of  E 
the  same  date  and  tenor  unpaid,)  pay  to  the  order  of  W.  E.  Glad-  £ 
3 stone,  Six  Hundred  and  Fifty  Pounds  Sterling,  and  charge  to  the  account  E 


of 


Robert  Bently. 


To  Glen,  Mills  & Co., 


^rrmr 


London,  England. 
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2nd  Form,  Same  as  ist,  except  to  put  numbers  in  italic  type  in  the  follow- 
ing order  second , first  and  third. 

3rd  Form.  Same  as  ist,  except  to  put  numbers  in  italic  type  in  the  follow-- 
ing  order,  third , first  and  second. 
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Bills  of  fixciiANGE— acceptance. 


CHAPTER  17. 


Bills  of  Exchange- 
Acceptance. 


f The  Acceptance. 

| Place  of  Payment. 

Principal  and  Surety. 

Time  Draft  Drawn  after  Sight. 

Time  Draft  Drawn  after  Date. 

Different  Due  Dates. 

J Dating  of  Bills  and  Acceptances. 

Neglect  to  Date  Acceptance 

f Conditional. 

Qualified  Acceptances.  4 Qualified  as  to  Time. 

(Partial. 

Presentation  for  Acceptance. 

Slips  of  Instruction. 


1.  The  Acceptance. — The  foregoing  draft,  Chapter  16,  Section  10,  is 
drawn  by  John  Rutherford  in  favor  of  Joseph  Lang.  It  is  not  binding  on 
Jas.  H.  Little  in  any  way,  until  he  has  signified  his  willingness  to  pay  it  by 
writing  the  word  “accepted”  across  the  face  of  it,  and  his  signature.  Any 
other  word  or  words  that  convey  the  same  meaning  will  do  just  as  well,  but 
the  above  is  the  customary  form.  The  date  in  this  acceptance  is  necessary,  as 
the  time  does  not  begin  to  count  until  the  draft  has  been  “seen”  by  J.  H. 
Little.  The  evidence  of  this  sight  of  the  draft  is  the  acceptance.  The  above 
draft  matures  Feb.  7,  1891.  When  a draft  is  accepted  it  is  said  to  be  “ hon- 
ored,”  and  when  acceptance  is  refused,  it  is  “ dishonored .” 

An  acceptance  may  be  classified  as  follows  : 

(1)  General, 

(Conditional. 

Partial. 

Qualified  as  to  time. 

Acceptance  by  one  or  more  draweis,  but  not  of  all. 


2.  Place  of  Payment. — In  the  acceptance,  page  62,  Sec.  10,  Jas.  H. 
Little  has  mentioned  a place  where  he  desires  it  made  payable.  This  is  a 
general  acceptance,  unless  it  were  expressly  stated  in  the  draft  “and  not  else- 
where.”—viz.  At  The  Merchants  Bank,  Barrie.  In  such  a case  the  acceptance 
for  Molsons  Bank,  Meaford,  would  be  Qualified  and'  not  General.  Busi- 
ness men,  for  convenience,  usually  make  their  drafts  payable  at  the  bank 
where  they  do  business,  or  at  their  own  office.  This  saves  the  remitting  to 
different  banks  to  retire  their  drafts  when  due. 


3.  Principal  and  Surety.— In  the  foregoing  draft,  page  62,  Section  10, 
John  Rutherford  is  the  principal  debtor  until  it  is  accepted  by  Mr.  Little, 
then  J.  H.  Little,  becomes  principal  debtor,  and  Jno.  Rutherford  becomes 
surety. 


BILLS  OF  EXCHANGE—  ACCEPTANCE. 
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4.  Time  Draft  Drawn  after  Sight— In  this  draft  the  time  begins  to 
count  from  the  date  of  the  acceptance.  There  are  three  days  of  grace  after 
the  sixty  days  mentioned  in  the  draft,  have  expired. 
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E $47.25  Milton,  Mar.  4,  1897.  3 

►-  *1 

E Sixty  days  after  sight  pay  to  the  order  of  W.  A.  3 

E 3 

E McLean  & Co.  Forty-seven t2q%  Dollars,  3 

E 5 

£ value  received,  and  charge  to  the  account  of  3 

E 5 

E D.  Melville  & Co.  3 

E To  John  Tolmie,  Esq.,  3 


Kincardine.  Ont. 


E 


1 ini 

5.  Time  Draft  Drawn  after  Date. — In  the  following  draft,  time  begins 
to  count  from  its  date,  regardless  of  the  time  of  acceptance,  hence  an  accept- 
ance on  this  draft  does  not  require  a date. 

FORM. 

£TTTTT  TTTTYTTTTYTTTTTT  TTTTTTTTTTTTTTTT  TT  TTT  TTTTT  i T f TTT  TTY  YT  TTT  TTT  TTTTT  TTT  TTTTT  TTTTTJ 

E $92.80  Flesherton,  Mar.  4,  1897.  | 

Sixty  days  after  date  pay  to  John  Dickson  or  \ 
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E order  Ninety-two two  Dollars, 

\ value  received,  and  charge  to  the  account  of 


l To  J.  W.  Simpson, 

Markdale,  Ont. 


t 

E 

t 

tiiiai. 


Joseph  Milligan.  3 


AAAAAM 


6.  Different  Due  Dates. — The  forgoing  time  drafts  are  drawn  Mar.  4th 
at  60  days,  both  drawn  the  same  day,  and  have  the  same  running  time,  yet 
there  will  be  five  days  of  difference  in  their  due  dates,  because  the  last  one 
begins  to  count  the  sixty  days  immediately,  whereas  the  former  one  is  five 
days  before  it  is  accepted,  and  time  only  begins  to  count  from  the  time  of 
acceptance, 

7.  Dating-  of  Bills  and  Acceptances.— A bill  is  valid  though  dated 
back,  or  forward,  or  on  a legal  holiday,  or  on  a Sunday. 


6:6  BILti  OF  EXCHANGE — ACCEPTANCE. 

8.  Neglect  to  date  Acceptance  — If,  by  neglect,  the  date  be  left  out 
of  an  acceptance  where  it  is  required,  the  holder  of  the  draft  may  insert  the 
date  on  which  the  acceptance  was  made,  or  any  subsequent  date  to  carry  out 
the  intention  of  the  parties,  and  give  effect  to  the  document. 

9.  Qualified  Acceptance. — When  an  acceptance  in  express  terms  varies 
the  effect  of  the  draft  as  originally  drawn,  it  is  called  a qualified  acceptance. 

Qualified  acceptances  may  be 

(1)  Conditional; 

(2)  Partial  ; 

(3)  Qualified  as  to  time  ; 

(4)  The  acceptance  of  one  or  more  of  the  drawees,  but  not  of  all. 

1 0.  Conditional  Acceptance  is  one  in  which  the  acceptor  makes  pay- 
ment dependent  upon  the  fulfilment  of  some  condition  contained  therein. 

Example: — Accepted,  payable  out  of  the  United  Presbyterian  Church 
Building  Fund. 

J.  Harris,  Treasurer. 

1 1 . Partial  Acceptance  is  one  in  which  the  acceptor  agrees  to  pay 
part  only  of  the  amount  for  which  the  draft  is  drawn.  If  a draft  were  drawn 
for  ninety  dollars,  the  following  acceptance  would  be  partial. 

Example: — Accepted  Feb,  14,  1891,  for  Sixty  Dollars. 

H.  Manders. 

12.  Acceptance  Qualified  as  to  Time  is  one  in  which  the  date  of 
maturity  is  changed,  as  where  a draft  is  drawn  payable  at  sixty  days’  sight  and 
is  accepted  payable  at  ninety  days  sight.  Notice,  however,  that  such  an  ac- 
ceptance varied  from  the  original  conditions  of  the  draft,  and  that  the  drawer 
and  all  previous  endorsers  are  discharged,  unless  their  assent,  either  expressed 
or  implied,  is  obtained  either  before  or  after  the  acceptance.  Where  a drawer 
or  endorser  receives  notice  of  a qualified  acceptance,  and  does  not  within 
reasonable  time  express  his  dissent,  he  shall  be  deemed  to  have  assented 
thereto. 

Example: — The  following  acceptance  placed  on  a thirty-day  draft  would  be 
qualified  as  to  time. 

Accepted  Feb.  4,  1891,  payable  at  sixty  days  sight.  Robt.  Marr. 

These  remarks  do  not  apply  to  partial  acceptance.  It  is  not  necessary  in 
their  case  to  obtain  the  drawer’s  and  endorser’s  consent,  but  they  must  be 
notified. 
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The  holder,  may  if  he  likes,  refuse  a qualified  acceptance,  and  treat  the  bill 
as  dishonored,  in  which  case  he  must  protest  the  bill. 

Acceptances  containing  a local  qualification  are  not  considered  qualified 
acceptances,  and  the  foregoing  rules  do  not  apply  to  them. 

13.  Presentation  for  Acceptances. — The  following  drafts  must  be 
presented  for  payment,  or  the  drawer  and  endorsers  will  be  discharged. 

(1)  Drafts  drawn  at  sight  and  after  sight ; 

(2)  Drafts  payable  elsewhere  than  at  the  residence  or  place  of 
business  of  the  drawer  ; 

(3)  Drafts  that  expressly  stipulate  that  they  shall  be  presented  for 
acceptance. 

14.  Slips  of  Instructions. — When  drafts  are  forwarded  for  Acceptance 
in  the  regular  course  of  trade,  slips  of  instruction,  to  the  bank  or  banker,  are 
usually  attached  to  them. 
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No  Protest  for  Non- A cceptance. 

PLEASE  DETACH  BEFORE  PRESENTING. 
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Sometimes  the  initials  of  the  above,  or  other  words  of  instructions  only, 
are  used,  N.  P.  N.  A.,  meaning  no  protest  for  non-acceptance. 

N.  P.  means  no  protest,  that  is,  do  not  protest  in  any  case,  either  for 
Non-Acceptance  or  Non-Pa>ment. 

The  following  form  of  slip  is  sometimes  attached  for  use  in  case  a draft 
is  not  honored. 

IF  REFUSED,  CROSS  REASON  THUS  X 


Will  pay.  less  cash  discount 
Cannot  pay  at  present 

Will  not  pay  exchange 

No  authority  to  draw 

Has  contra  account 

Goods  not  received  

Refused,  no  reason 

Does  not  owe  this 

Will  write  drawer . . . 

Amount  incorrect 


Written  to,  but 
no  response . . . 

Cannot  be  tound . 
Wants  more  time 
Has  remitted . . . . 
Already  paid .... 

Not  in  town 

Closed  up 

Will  remit 

Failed 


DETACH  THIS  WHEN  DRAFT  IS  ACCEPTED. 
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15.  Time  of  Acceptance. — A draft  may  be  protested  for  non-accept- 
ance the  day  it  is  presented  for  acceptance,  unless  a demand  is  made  by  the 
drawee  for  time.  If  this  demand  is  made  at  the  time  of  presentation  he  can 
have  two  days  in  which  to  accept,  before  the  holder  can  have  it  protested. 


CHAPTER  18. 


NEGOTIATION  OF  BILLS, 
NOTES,  &e. 


'Definition. 

Requisites  of  Endorsement. 
Purposes  of  Endorsement. 
Methods  of  Endorsement. 

^ Change  of  Blank  Endorsement. 
* Full  Endorsement. 

Restrictive  Endorsement. 
Qualified  Endorsement. 

Full  Qualified  Endorsement. 
Summary  of  Endorsements. 


I.  Negotiation. — The  negotiation  of  a note,  draft,  cheque,  or  bill  of  ex- 
change consists  in  the  transferring  of  it  from  one  to  another,  so  as  to  make  the 
transferee  the  holder  thereof. 


(1)  A bill  payable  to  bearer  is  negotiable  by  delivery , as  it  is  payable 
to  whoever  carries  it. 

(2)  A bill  payable  to  order  is  negotiable  by  endorsement  of  the  holder, 
and  completed  by  delivery , briefly  stated  endorsement  and  delivery. 

2.  Requisites  of  Endorsement  for  negotiation  : 

(1)  It  must  be  made  on  the  bill  itself  and  signed  by  the  endorser.  A 

signature  alone  is  sufficient. 

(2)  It  must  be  an  endorsement  of  the  entire  bill,  and  not  of  a part  of  it. 

(3)  If  payable  to  two  or  more  persons,  not  partners,  all  must  endorse,  un. 

less  one  has  authority  to  endorse  for  all. 

(4)  It  is  usually  written  across  the  back  of  the  instrument. 

3.  Purposes  Of  Endorsement.— Endorsements  are  made  : 

(1)  For  the  purpose  of  negotiation  ; 

(2)  For  additional  security,  as  in  case  of  accommodation  paper,  and 

discounted  by  oanks  and  individuals  ; 

(3)  For  the  purpose  of  acknowledging  a partial  payment  of  the  in- 

strument. 


4.  Methods  of  Endorsement. — The  following  are  common  ways  of 
endorsing  : — 

(1)  Blank  Endorsement. 

(2)  Full  Endorsement. 

(3)  Restrictive  Endorsement. 
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(4)  Qualified  Endorsement. 

(5)  Full  Qualified  Endorsement. 

(6)  Endorsement  for  Specific  Purposes. 

(7)  Endorsement  for  Guarantee. 

The  following  diagrams  show  the  five  common  forms  of  endorsement 
as  they  would  appear  on  the  back  of  notes  or  bills: 

{In  Blank.)  {In  Full.)  {Restrictive.)  {Qualified.)  {Full  Qualified.) 


John  Bayne. 


Pay  to  W.  H. 
Dunn,  or  order, 
John  Bayne. 


Pay  to  W.  H. 
Dunn,  only. 
John  Bayne. 


Without  re- 
course to  me. 
John  Bayne. 


Pay  to  W.  H. 
Dunn,  or  order, 
without  recourse 
John  Bayne. 


5.  Blank  Endorsement  is  simply  signing  the  name  unconditionally,  in 
blank,  without  any  accompanying  words,  across  the  back  of  a note,  draft, 
cheque,  etc. 

Effect  on  Note. — It  is  afterwards  a negotiable  instrument,  just  as  if  it 
were  payable  to  bearer. 

Effect  on  Endorser — The  endorser  is  held  responsible  for  the  pay- 
ment, in  case  the  maker  fails  to  pay  it. 


6.  Change  of  Blank  Endorsement.— By  the  Bills  of  Exchange  Act  of 
1890,  53,  Vic.,  cap.  33,  s.  34,  s.s.  4,  respecting  bills  of  exchange  and  promis- 
sory notes,  any  holder  of  a note,  etc.,  endorsed  in  blank,  may  write  above  the 
blank  endorsement,  any  words  to  make  a special  endorsement  of  it,  so  as  to 
make  the  bill  payable  to  himself  or  to  any  other  person  specially.  A holder 
of  a note  or  other  negotiable  instrument  that  is  endorsed  in  blank  may  change 
it  to  any  other  form  of  endorsement  by  writing  such  form  above  the  endorse- 
ment. The  blank  endorsement  is  the  highest  form  of  endorsement,  hence 
any  restriction  placed  on  it  by  change  of  form  does  not  enlarge  the  contract 
or  liability  of  the  endorser. 


7.  Full  Endorsement.— The  form. 

(Form  1.)  Pay  W.  H.  Dunn,  or  order. 

John  Bayne. 

(Form  2.)  Pay  W.  H.  Dunn. 

John  Bayne. 
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Effect  on  Note—  The  above  endorsement  only  passes  the  title  of  the 
bill  to  W.  H.  Dunn.  In  order  for  Dunn  to  pass  a title  to  some  other  person 
he  must  endorse  it. 

Effect  on  Endorser. — Mr.  Bayne  would  be  held  responsible  for  pay- 
ment of  the  above  bill,  in  ease  of  the  failure  of  the  maker. 

8.  Restrictive  Endorsement.— 

(Form  i.)  Pay  W.  H.  Dunn,  only. 

John  Bayne. 

(Form  2.)  Pay  W.  H.  Dunn  only  at  Henry  Thompson’s  office, 

and  not  elsewhere  or  otherwise. 

John  Bayne. 

Effect  on  Note. — Such  endorsements  as  the  above  pass  the  title  of  the 
bill  from  Bayne  to  Dunn,  and  restrict  the  negotiation  of  it  afterwards.  It  gives 
Dunn  no  power  to  transfer.  If  it  were  afterwards  negotiated,  the  subsequent 
holders  would  have  to  take  it  subject  to  all  defects  in  its  title,  and  to  all  off- 
sets, etc.,  between  the  parties  to  such  endorsement,  as  on  its  face,  it  shows 
evidence  that  some  other  transactions  may  be  depending  on  it,  and  that  the 
intention  of  the  parties  is  that  no  further  negotiation  take  place. 

Effect  on  Endorser' — He  is  held  responsible  for  payment  in  case  of 
failure  of  maker. 

9.  Qualified  Endorsement.  — 

(Form.)  Without  recourse  to  me. 

John  Bayne. 

The  above  endorsement  is  for  the  purpose  of  negotiation  only,  as  it  does 
hold  the  endorser  responsible  for  payment,  and  it  makes  the  bill  as  negotiable 
as  if  it  were  payable  to  bearer. 

10.  Full  Qualified  Endorsement  — 

(Form.)  Pay  W.  H.  Dunn  or  order,  without  recourse  to  me. 

John  Bayne. 

Effect  on  Note— By  this  form  of  endorsement  the  note  is  transferred 
from  Bayne  to  Dunn. 

Effect  on  Endorser.— It  does  not  hold  him  responsible  for  payment 
in  case  the  maker  fails* 
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11.  Summary  of  Endorsements,  Forms,  Liabilities,  &e.— 


Name. 

Form. 

Effect  on  Bill. 

Effect  on  Endorser. 

Blank. 

John  Bayne. 

Makes  it  negotiable. 

Holds  him  responsible 
if  maker  fails. 

Full. 

Pay  W.  H Dunn 
or  order 
John  Bayne. 

Transfers  title  of  bill  from  John 
Bayne  to  W.  H.  Dunn,  subject 
to  transfer  by  him  again. 

Holds  him  responsible 
if  maker  fails. 

Restric- 

tive. 

Pay  W.  H.  Dunn 
only 

John  Bayne 

Transfers  title  of  Bill  to  W.  H. 
Dunn  only — not  intended  for  fur- 
ther transfer. 

Holds  hint  responsible 
if  maker  fails. 

Qualified. 

Without  recourse 
to  me 

John  Bayne 

Makes  it  negotiable. 

Does  not  incur  any  lia- 
bility on  him. 

k 

Full 

Qualified. 

Pay  W.  H.  Dunn 
or  order,  without 
recourse  to  me. 
John  Bayne. 

Transfers  title  of  bill  to  W.  H. 
Dunn,  subject  transfer  again  by 
him. 

Does  not  incur  any  lia- 
bility on  him. 

CHAPTER  19. 

r 

Endorsements  for  Specific  Purposes. 
Endorsement  for  Identification  of  Payee. 
Endorsements  of  Guarantee. 

Endorsement  Guaranteeing  Collection. 

- The  Endorser’s  Contract. 

The  Contract  Among  Endorsers. 
Restricting  Negotiable  Bills. 

Negotiation  of  Overdue  Bills. 

Patent  Right  Bills. 

V. 

1.  Endorsements  for  Specific  Purposes.— The  following  are  useful 
forms. 

Forms  of  Endorsement  for  bills  sent  for  collection  : 

(Form  1.)  For  collection  and  remittance  to  Bank  of  Montreal,  Toronto. 

D.  Brough,  Manager. 

(Form  2.)  For  collection  only  on  account  of 

Miller  & Thompson, 

forms  for  Endorsement  on  bills  sent  for  discount : 

For  discount  only  to  credit  of 

Miller  & Evans* 


SPECIAL 

ENDORSEMENTS. 
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Forms  for  Cheques , Bank  Drafts , etc.,  sent  for  deposit : 

(Forrh  i.)  For  deposit  only  to  the  credit  of 

J.  H.  Little. 

(Form  2.)  Credit  my  account. 

R.  J.  Doyle 

(Form  3).  For  deposit  only  in  the-Trader’s  Bank,  to  the  credit  of 

Anderson  & Wilkinson. 

2.  Endorsement  for  Identification  of  Payee— The  following  is  the 
form  for  identifying  the  payee  of  a bill.  Suppose  the  bill  were  in  favor  of  John 
Brown,  who  is  not  known  at  the  bank. 

(Form.)  John  Brown  is  hereby  identified  by 

Thomas  Thompson  & Sons. 

If  an  Endorsement  in  blank  were  put  on  the  bill  in  place  of  the  above,  the 
endorser  would  guarantee 

(1)  The  payment  of  the  bill ; 

(2)  The  identity  of  the  payee; 

whereas  in  most  cases  of  identification,  only  the  identity  of  the  payee  is  re- 
quested, and  no  guarantee  required  of  either  the  validity  of  the  bill  or  the 
financial  ability  of  the  maker  to  meet  it. 

3.  Endorsements  of  Guarantee  of  Payment— When  bills  are  sub- 
ject to  protest,  this  may  be  saved  by  the  endorser  writing  a form  of  guarantee 
over  his  signature,  waiving  protest. 

(Form  1.)  I heretiy  guarantee  payment  of  within  note,  and  waive 
protest  and  notice  of  protest. 

William  Brown. 

The  above  is  open  to  objection,  as  there  is  a contract  made  without  a con- 
sideration. 

The  following  are  better  forms,  the  second  being  for  a nominal  consideration, 
and  the  third  for  an  acknowledged  consideration : 

(Form  2.)  In  consideration  of  one  dollar,  I hereby  guarantee  payment 
of  within  note,  and  waive  protest  and  notice  of  protest. 

William  Brown. 

(Form  3.)  For  value  received,  I hereby  guarantee  payment  of  within 
note,  waive  protest  and  notice  of  protest. 


William  Brown. 
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4.  Guaranteeing1  Collection— The  following  form  guarantees  collec- 
tion only.  See  further  the  chapter  on  “ Guarantee  and  Suretyship.” 

(Form.)  For  valued  received  I hereby  guarantee  collection  of  the  within. 

William  Brown. 

5.  The  Endorser’s  Contract — Every  endorser  agrees  with  his  endorsee, 
and  all  subsequent  holders  and  endorsees,  in  good  faith  : 

(1)  That  the  bill  and  its  signature  or  signatures  previous  to  his  own,  are 

genuine. 

(2)  That  he  has  a good  title  to  the  bill. 

(3)  That  he  is  competent  to  contract. 

(4)  That  the  maker  and  endorsers  previous  to  himself,  are  competent  to 

contract. 

(5)  That  the  maker  will  pay  the  bill  at  maturity. 

(6)  That  he  will  pay  the  bill,  in  case  the  maker  or  any  endorser  previous  to 

himself,  fails  to  pay  it. 

6.  Endorsement  when  the  name  does  not  correspond  with  the 
signature. — If  the  name  of  the  payee  of  a note,  cheque  or  bill  that  is  to  be 
endorsed  is  improperly  written  or  incorrectly  spelled,  it  is  well  to  write  an 
endorsment  in  the  form  the  name  appears  and  follow  it  with  the  regular  sig- 
nature. Example — Suppose  J.  M.  Wilson  should  receive  a cheque  drawn  to 
“James  Wilson,”  he  should  endorse  James  Wilson  first  and  immediately 
under  it  his  usual  endorsement,  J.  M.  Wilson. 

If  a cheque  is  drawn  in  favor  of  Mrs.  Oliver  C.  Brown,  she  should  endorse 
it  first,  Mrs.  Oliver  C.  Brown,  and  under  it  write  her  proper  signature,  Mrs. 
Mrs.  Mary  Brown.  A married  woman  or  widow  should  always  sign  with  her 
own  Christian  name  and  not  with  that  of  her  husband,  either  living  or 
deceased. 

7.  Contract  Among  Endorsers — Where  two  or  more  endorsements 
appear  on  a bill,  they  are  presumed  to  be  made  in  the  order  in  which  they 
appear.  It  will  be  noticed  where  two  or  more  endorsements  appear  on  a bill, 
the  last  one  endorses  on  the  strength  of  the  guarantee  of  all  before  him.  Tne 
first  endorser  takes  the  entire  responsibility  of  the  guarantee  ; the  second 
endorser  only  guarantees  in  case*of  failure  of  maker  and  first  endorser,  and 
so  on  with  other  endorsers.  If  A makes  a bill  in  favor  of  B,  B endorses  to 
C.,  and  C.  to  D.,  and  D.  to  E.  In  case  of  A’s  failure  to  pay,  if  E collected 
it  from  D,  he  (D)  could  collect  from  C,  or  B;  but  if  E collected  from  B in  the 
first  place,  B could  not  collect  from  C,  or  any  one  who  endorsed  after  him,  as 
when  he  guaranteed  the  payment,  he  assumed  all  responsibility,  not  knowing 
any  ope  would  endorse  after  hirn? 
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8.  Restricting  Negotiable  Bills.— Where  a bill  is  negotiable  in  its 
origin,  it  continues  to  be  so  during  its  currency,  unless  endorsed  with  restrict- 
ive endorsement.  If  a holder  in  due  course  endorses  it  restrictively,  it 
continues  subject  to  whatever  restrictions  are  put  on  it  in  the  endorsment, 
unless  again  endorsed  in  Blank. 

9.  Negotiation  of  Overdue  Bills.— It  has  been  mentioned  in  a previous 
section,  that  when  a bill  passes  into  the  hands  of 1  11  An  innocent  holder  for 
value,”  it  passes  with  a good  title,  whether  or  not  the  previous  holder  had  a 
good  title.  This  applies  only  to  bills  before  they  are  due.  A bill  negotiated 
after  it  is  due  carries  all  its  defects  with  it.  In  other  words,  the  “ Innocent 
holder  of  value”  cannot  get  a better  title  than  the  previous  holder  had.  It  is 
overdue,  and  such  breach  of  faith  is  supposed  to  be  wrarning  to  any  purchaser 
of  it  that  something  is  wrong  with  it.  The  expression  “ bona  fide  holder,” 
or  “ holder  for  value,  before  due,  without  notice,”  is  sometimes  called  “A 
holder  in  due  course,”  meaning  that  he  has  received  it  in  the  regular  course 
of  business  or  trade. 

10.  Patent  Right  Bills. — All  notes,  drafts,  etc.,  given  in  payment  for  a 
patent  right,  or  an  interest  in  a patent  right,  must  have  the  words  “given  for 
patent  right”  printed  or  written  across  the  face  thereof,  otherwise  they  are 
void.  The  penalty  for  every  holder  who  knowingly  transfers  such  a note  he 
knows  was  taken  for  a “ patent  right,”  is  one  year’s  -imprisonment,  or  not  ex- 
ceeding $200  fine.  All  notes  given  for  “patent  right”  carry  with  them  all 
their  infirmities — “ the  innocent  holder  of  value”  receives  no  better  title  than 
the  first  holder. 


CHAPTER  20. 


CHEQUES. 


Definition. 

Form. 

Use  of  Cheques. 

Usage  by  Stock  Companies. 
Negotiability. 

- Forged  Cheques. 

Local  Payments. 

Presentment  Within  Reasonable  Time. 
Certification,  or  Marking  “ Good.” 
Payment  of  “Raised”  Cheques. 
^Revocation  of  Payment. 


1.  Definition. — A Cheque  is  a Bill  of  Exchange,  drawn  on  a Bank,  pay-' 

able  on  demand.  See  Bills  of  Exchange  Act,  Sec.  72. 
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In  Canadian  and  American  banking,  it  is  an  order  for  the  payment  of  a sum 
of  money  from  funds  of  the  drawer  on  deposit,  in  the  hands  of  the  banker. 

2.  Form.— 
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1 No.  626.  Stratford,  March  4,  1897.  | 

Merchants  Bank  of  Canada,  | 

Pay  James  Sutherland  or  order  Three  Hundred. and  Twenty  dollars.  | 
! $320X°0°0  D.  Morrison.  | 

HTiiiiiiiiiiiiiiiiiiiiiitjiiiiiiHiiiiiiiiiiiii  iiiiiiiiiiiiiiiiiniiiiiiiiiiiiini  iiiiiiiiiiiiiiiiiiiiiiiiiiiii|iiiii  'i  min  min  min  i!  1111  nini  1 1 iimmmmmmmmmmm  iimmrimmmmmmmmiiin^ 

It  will  be  noticed  that  the  cheques  do  not  differ  much  in  form,  from 
ordinary  drafts,  except  that  they  are  always  drawn  on  a bank  or  banker. 

3.  Use  Of  Cheques. — The  practice  of  making  payment  by  cheque  is  daily 
growing.  The  giving  of  a cheque  instead  of  cash — 

(1)  Saves  time  in  counting  ; 

(2)  Saves  any  risk  of  mis-counting  ; 

(3)  Saves  from  liability  of  loss  of  money  by  theft  or  robbery  ; 

(4)  When  a cheque  is  returned  to  the  drawer  after  it  is  paid,  it  is  the 
best  voucher  or  receipt  or  evidence  of  payment  a man  can  have,  as  the  payment 
was  made  by  a disinterested  party — the  Bank. 

Hundreds  of  thousands  of  dollars  change  hands  daily  in  the  cities  by  cheque, 
without  the  cash  being  handled,  and  without  risk. 

4.  Usage  by  Stock  Companies,  etc.— Many  Stock  Companies,  Corpo- 
rations Associations,  and  Manufacturers,  etc.,  lay  down  the  rule  that  every 
payment  be  made  by  cheque.  They  deposit  all  their  receipts  of  Cash, 
Cheques,  Bank  Drafts,  Post  Office  Orders,  etc.,  daily.  A much  closer  watch 
?!can  be  put  on  the  cashier  or  confidential  clerk  when  no  payments  are  made 
except  by  the  bank.  The  officers  of  the  company  always  have  the  cancelled 
cheque  as  a receipt  for  their  payment. 

5.  Negotiability. — Cheques,  like  Bills  of  Exchange,  are  subject  to  the 
same  laws  and  conditions  of  endorsements  and  transfer  as  Bills  of  Exchange. 
Banks  usually  have  their  blank  forms  printed  payable  to  bearer , as  they  wish 
to  avoid  the  responsibility  of  paying  to  the  wrong  payee. 

Most  business  men  change  the  word  bearer  to  order  before  signing.  In 
making  this  change  in  the  form,  it  is  proper  for  the  person  signing  to  put  his 
initials  beside  the  change.  It  is  not  safe  to  do  business  with  cheques  payable 
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to  bearer,  as,  should  one  be  dropped  or  mislaid,  it  is  as  negotiable  as  a bank 
note,  and  may  pass  into  the  hands  of  an  innocent  holder  for  value,  and  be 
paid  by  the  bank,  and  lost  to  the  proper  holder. 

6.  Forged  Cheques. — If  a bank  pays  a forged  cheque,  it  must  stand  the 
loss,  unless  it  can  be  shown  that  the  drawer  of  the  cheque  is  so  indifferent, 
careless  and  variable  in  his  signature  and  methods  of  drawing,  that  it  was  im- 
possible to  tell  the  forged  from  the  genuine  cheque  by  exercise  of  due  diligence 
on  the  part  of  the  bank.  Then  the  erratic  and  versatile  drawer  would  be  at 
the  loss. 

7.  Local  Payments. — Cheques  are  generally  used  for  making  local  pay- 
ments, and  not  for  sending  by  mail  or  otherwise  to  distant  parts  in  payment 
of  debts.  Occasionally  banks  grant  large  firms  and  corporations,  whose  busi- 
ness transactions  cover  a large  section  of  country,  the  right  to  have  their 
cheques  paid  at  par,  at  any  branch  of  their  bank  without  any  charge  for  ex- 
change on  them. 

8.  Presentment  Within  Reasonable  Time.— When  a cheque  is  given 
in  payment  of  a debt,  it  is  not  intended  by  the  drawer  that  the  payee*  shall 
keep  it  six  months  or  a year  before  collecting  it.  It  should  be  presented  with- 
in a reasonable  time.  In  determining  reasonable  time,  regard  must  be  had 
to  the  custom  at  the  place,  and  to  special  circumstances  of  the  case.  In  some 
places  reasonable  time  has  been  decided  to  be  24  hours. 


9.  Certification  or  Marking“Good”. — A cheque  is  not  commonly  “ac- 
cepted” as  a draft  is,  as  it  is  payable  immediately  on  presentation  at  the  bank. 
It  sometimes  happens  that  a person  wishes  to  send  one  to  a distance,  or  that 
the  payee  does  not  know,  or  is  doubtful  of  the  financial  standing  of  the  drawer, 
then  the  drawee  may  get  the  cheque  “accepted,”  or  as  it  is  usually  called 
“certified”  or  “marked  good”  by  the  ledger-keeper  of  the  bank.  The  bank 
then  undertakes  to  pay  the  cheque,  and  it  is  charged  at  once  against  the 
drawer’s  account  in  the  bank,  and  the  following,  or  its  equivalent,  written 
across  the  face  of  the  cheque,  the  same  as  an  acceptance  : 

(Form  1.)  “Certified.” 

Merchants  Bank  of  Canada,  Stratford, 

J.  E.  McGee, 

Ledger  Keeper. 

(Form  2)  “Good.” 

Merchants  Bank  pf  Canada,  Stratford, 

J.  E.  McGee, 

Ledger  Keeper, 
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10.  Payment  Of  Raised  “Cheques”.— If  a banker  pays  a cheque  that 
has  been  raised  from  a smaller  sum  to  a larger  sum,  he  is  responsible,  and  can- 
not charge  the  drawer  of  the  cheque  with  the  increased  amount,  unless  it  can 
be  shown  that  the  drawer’s  carelessness  in  diawing  the  cheque,  facilitated  the 
forgery.  For  instance:  If  you  write  a cheque  for  five  dollars  thus — 

Five  Dollars, 

leaving  a blank  before  the  “five”  or  between  “five”  and  “dollars,”  and  some 
person  writes  in  a hundred  or  thousand  between  them,  the  banker  who  paid 
such  a cheque  would  not  be  held  accountable,  the  careless  maker  would  lose 
it,  because  he  put  a premium  on  the  raising,  and  was  accessory  to  the  forgery 
oy  leaving  said  space  that  it  could  readily  be  done — he  is  an  accessory  to  the 
crime.  His  punishment  is  the  loss  of  the  amount  of  the  raising  of  the  cheque. 
The  same  is  true  also  regarding  all  negotiable  paper.  Do  not  leave  any  blank 
spaces  either  before,  in  the  middle,  or  at  the  end  of  an  amount  in  negotiable 
paper. 

11.  Revocation  Of  Payment. — The  duty  of  a bank  to  pay  a cheque 
drawn  on  it  by  its  customers  are  terminated  by  : — 

(a)  A countermand  of  Payment. 

(b)  Notice  of  the  Customer’s  death. 

Cheques  are  sometimes  lost  or  stolen,  or  the  drawer  wishes  to  withdraw  a 
cheque  issued,  he  should  give  written  notice  to  the  bank,  countermanding  pay- 
ment. Such  notice  should  contain  a full  description  of  the  cheque. 

CHAPTER  21. 
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"Definition. 

Use  of  Crossing. 
Crossed  Generally. 
Crossed  Specially. 
Forms  of  Crossing. 
^Special  Points. 


1.  Definition. — The  drawing  of  two  parallel  lines  across  a cheque,  with 
or  without  the  addition  of  words,  is  called  “Crossing  a Cheque”.  Sections 
72-81  of  the  Bills  of  Exchange  Act  of  1890  introduced  this  practice  from  Great 
Britain,  and  gave  it  legal  status  in  Canada.  Those  who  are  familiar  with 
foreign  invoices  have  frequently  seen  on  the  invoice  heading  the  notice  of  the 
sender,  as  to  how  Cheques  should  be  crossed,  and  giving  the  name  of  the  firm’s 
banker,  such  as  the  following:  “All  cheques  should  be  crossed  Alliance  Bank.” 


2.  Use  Of  Crossing*  a Cheque. — A Cheque  that  has  been  crossed  can- 
not be  paid  in  cash  over  the  counter  of  the  bank.  It  must  be  put  through 
the  deposit  account : 
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(1)  Of  the  payee,  if  marked  non-negotiable;  or 

(2)  Of  the  payee  or  endorser,  if  crossed  without  the  words  non- 

negotiable. 

Crossing  is  used  to  place  on  record  in  the  books  of  the  Bank  or  Banker, 
(an  independent  record,)  the  name  of  the  person  actually  getting  the  payment 
for  the  cheque  for  one  or  both  of  two  purposes,  viz  : 

(1)  As  evidence  that  the  payee  has,  been  paid  the  amount  of 
the  cheque. 

(2)  To  prevent  unauthorized  or  fraudulent  cashing  of  the  cheque 
in  case  it  is  lost. 

3.  Crossed  Generally — A cheque  is  said  to  be  crossed  generally , if  the 
name  of  a bank  is  not  mentioned  in  the  form  of  crossing. 

4.  Crossed  Specially. — A cheque  is  said  to  be  crossed  specially  when 
the  name  of  a bank  is  mentioned  in  the  form  of  crossing. 

FORMS  OF  CROSSING. 

Form  1 — Cheque  crossed  generally. 


Form  2 — Cheque  crossed  generally  to  a Bank  when  the  Bank  of  the 
payee  is  not  known  to  the  drawer. 
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Form  3— Cheque  crossed  generally  but  collectible  only  through  the 
deposit  account  of  the  original  payee. 


Form  4 — Cheque  crossed  specially  when  the  Bank  of  the  payee  is  known 
to  the  drawer. 
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Form  5 — Cheque  crossed  specially  when  the  Bank  of  the  payee  is  kn  own, 
and  the  drawer  wishes  it  passed  through  his  account  and  not  to  be  otherwise 
negotiated  by  him. 
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Special  Points : 

(1)  A Cheque  may  be  crossed  by  the  drawer,  either  generally  or 

specially. 

(2)  A Cheque  that  is  uncrossed,  may  be  crossed,  either  generally 
or  specially,  by  the  holder. 

(3)  A crossed  cheque  may  be  re-opened  or  uncrossed,  by  tbe  drawer 
by  writing  between  the  transverse  lines  the  words  “paycash,”  and  his  initials. 

(4)  A bank  may  cross  specially  to  another  bank  for  collection  the 
following  : — 

(a)  A cheque  crossed  specially  to  itself ; 

(b)  A cheque  crossed  generally  ; 

(c)  An  uncrossed  cheque. 

(5)  The  crossing  on  a cheque  is  a material  part  of  the  cheque,  and 
it  is  unlawful  to  obliterate  or  change  it,  except  by  the  maker. 


I.  Collection  of  Accounts. — Almost  all  business  houses  now  draw 
drafts  on  their  customers  for  the  collection  of  accounts  and  debts  due  them 
The  drawer  may  make  a draft  on  the  drawee — 

(1)  In  favor  of  a third  party,  or 

(2)  In  favor  of  himself. 

The  wholesale  merchant  or  manufacturer  may  either  draw  in  favor  of  his 
banker  or  in  favor  of  a creditor,  or  draw  it  in  his  own  favor,  being  drawer  and 
payee  on  the  one  draft. 


CHAPTER  22. 
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HINTS  AND  FORMS 


Collection  of  Accounts. 
Acceptance  by  Mail. 
Honor  and  Dishonor. 
Accommodation  Drafts. 
“Kite  Flying.” 
Swindling  Notes. 

Place  of  Payment. 

Days  of  Grace. 
Necessary  Conditions. 
Value  Received. 


Liability  of  Respective  Parties 
Bank  Drafts. 

Post  Office  Orders. 

Bank  Notes. 

Deposit  Receipts. 

Coupon  Bond. 

Registered  Bond. 

Letter  of  Credit. 

Warehouse  Receipt. 

Bills  of  Lading. 
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2.  Acceptance  by  Mail.— A draft  should  not  be  sent  by  mail  to  the 
drawee  for  acceptance.  It  is  not  like  a promissory  note  unsigned.  It  is  an 
order,  and  should  the  drawee  choose  to  keep  the  draft,  he  would  have  the 
equivalent  of  a receipt  for  the  payment  — hence  drafts  are  drawn  and  handed  to 
a bank  or  banker  to  procure  acceptance.  If  a person  lives  at  a distance  from  a 
bank,  a form  may  be  sent  him  containing  a copy  of,  or  particulars  of,  the 
draft.  He  accepts  by  empowering  an  official  of  the  bank  to  act  as  his  attor- 
ney, for  the  purpose  of  accepting  the  draft  described. 

Form. 

The  Merchants  Bank  of  Canada. 

Brockville,  Dec.  24,  1897. 

To  John  Jones,  Chatsworth. 

The  Bank  has  received  for  acceptance  and  collection  the  under- 
mentioned Draft,  drawn  on  you.  If  it  is  your  desire  to  accept  the  draft, 
kindly  sign  the  Power  of  Attorney  hereon  ; if  not,  please  state  your 
reason  for  declining. 

No.  4568  drawn  by  Wm.  Richmond  of  Brockville,  for  $800,  dated 
Dec.  24,  1897,  payable  60  days  after  date. 

Due  Feb.  25,  1898.  W.  J.  Paterson, 

Manager. 

(The  following  to  be  wriiten  across  or  underneath  the  above  by  John  Jone?,  if  he  wishes  to  accept.) 

Chatsworth,  Dec.  27,  1897. 

I hereby  appoint  Joel  Forbes  my  Attorney,  to  accept  the  above  described 
Bill,  (with  full  power  to  appoint  a substitute  for  that  purpose,)  payable  at  the 
Merchants  Bank  of  Canada. 

Witness,  John  Jones. 

Peter  Lathrop. 

3.  Honor  and  Dishonor.— A draft  is  said  to  be  honored  when  it  is 
accepted,  ana  dishonored  if  acceptance  is  refused. 

An  accepted  time  draft  is  often  known  as  an  “Acceptance.” 

4.  Accommodation  Drafts. — Where  one  person  lends  his  name  to 
another  for  the  purpose  of  becoming  his  surety,  he  “accommodates”  the 
second  party. 

When  an  accommodation  draft  is  drawn,  the  acceptor  lends  his  name  to 
the  drawer.  Suppose  Smith  draws  a draft  on  Brown  in  favor  of  Johnston, 
and  Brown  accepts,  when  he  really  does  not  owe  Smith  anything — this  is  an 
accommodation  draft.  ' If  Brown  does  not  pay,  Smith  could  not  enforce  pay- 
ment, as  he  has  given  no  value.  Johnston  could  enforce  payment  as  an 
innocent  holder  of  value. 

5.  “Kite  Flying*.” — The  drawing  and  discounting  of  accommodation 
drafts  is  called  “ Kite  Flying,”  and  it  olten  brings  scores  of  houses  down,  un- 
expectedly. A wholesale  house,  we  will  suppose,  is  hard  up.  They  repre- 
sent^ a customer  that  they  have  to  make  large  advances  on  European  import 
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orders,  and  ask  the  liberty  of  drawing  on  the  retail  customer,  on  the  strength 
of  ordered  goods,  that  they  are  importing.  The  customer  has  had  extensions 
of  time,  perhaps,  from  the  house,  and  cannot  very  well  refuse  them.  The 
draft  is  taken  up  by  the  wholesale  house  at  maturity.  After  a while  another 
larger  sum  is  drawn  for,  accepted  and  paid,  and  so  on  till  the  retail  customer 
is  ostensible  security,  but  really  as  principal  debtor  on  many  bills.  This  goes 
on,  not  with  one  customer,  but  with  many.  In  due  time  the  bank  finds  out 
that  what  purports  to  be  customers’  bona  fide  paper,  is  only  accommodation 
paper,  and  stops  making  discounts,  and  down  goes  the  wholesale  house, 
carrying  in  its  train  many  of  its  “accommodating”  but  unsuspecting  customers. 
Never  fly  another  man’s  kite. 

6.  Swindling1  Notes.  Many  forms  of  agreements  have  been  arranged 
by  sharpers  to  deceive  the  unwary.  They  are  generally  worked  against  the 
farmer  by  persons  claiming  to  be  travelling  salesmen  for  manufacturers  or 
dealers.  The  perambulating  scoundrels  are  always  abroad.  A shot  gun  and 
a bull  dog  are  supposed  to  be  an  excellent  protection  against  them,  but  a 
little  good  business  education  and  care  are  better  protection. 

Cautions  : 

(a)  Do  not  sign  any  document  without  first  reading  it  over  carefully 
and  observing  that  it  cannot  be  cut  apart  so  as  to  leave  your  signature  to 
a note  form. 

( b ) Do  not  sign  any  document  without  having  a copy  left  with  you, 
signed  by  the  agent,  and  giving  the  name  of  his  firm. 

(c)  See  that  the  document  and  your  copy  are  alike  and  fully  con- 
tain all  parts  of  the  bargain  made.  Do  not  trust  to  what  the  agent  says,  have 
all  put  in  writing. 

(d)  Deal  only  with  reputable  firms,  and  as  far  as  possible  only  with 
agents  that  you  are  well  acquainted  with.  Do  not  trust  a stranger. 

( e ) Always  get  the  article  purchased,  and  be  sure  it  is  satisfactory 
before  signing  a note  for  it. 

Form  used  where  top  is  cut  off  leaving  the  signature  attached  to  a note. 


I hereby  order  from  W.  H.  Massey,  Twenty-five  Patent 
Double-Acting  Hay  Rakes,  for  which,  when  sold 

I promise  to  pay  on  demand  to  W.  H.  Massey,  or  bearer,  the 

sum  of  Five  Hundred  Dollars,  at  the  Bank  of  Hamilton,  Orangeville. 

Robert  Murphy. 


Mulrnur,  Mar  3,  1902 
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This  form  is  often  worked  where  a patent  right  is  involved,  and  where  the 
pay  for  the  right  is  only  supposed  to  be  payable  after  sales  have  been  made. 
At  first  sight  it  appears  very  favorable  to  the  newly  appointed  agent,  but  when 
the  end  is  cut  off  it  is  a very  hard  form  of  note.  Either  of  these  notes  in  the 
hands  of  a holder  in  due  course  would  be  collectible. 

7.  Place  of  Payment. — It  is  not  legally  necessary  that  a place  of  pay- 
ment be  mentioned  in  a note  or  bill.  It  is,  however,  a great  convenience 
that  a place  be  mentioned — a bank,  an  office,  a residence,  etc.;  then  the 
holder  knows  where  to  go  with  the  money  and  receive  his  note  in  return. 

8.  Necessary  Conditions. — It  will  be  noticed  from  the  foregoing 
chapters  on  negotiable  paper,  that  it  is  not  necessary  to  have  a particular  form 
of  words,  but  that  it  must  comply  with  the  following  conditions  : 

(1)  It  must  be  in  writing. 

(2)  There  must  be  a promise  or  an  order. 

(3)  The  promise  or  acceptance  must  be  unconditional. 

(4)  It  must  be  signed  by  a competent  person. 

(5)  It  must  be  payable  to  a certain  person,  or  his  order,  or  bearer. 

(6)  It  must  be  payable  in  money. 

(7)  It  must  be  negotiable  in  form,  or  by  endorsement. 

(8)  It  must  be  payable  at  a fixed  or  determinable  time. 

(9)  It  must  be  for  a fixed  or  determinable  amount. 

9.  Days  of  Grace. — Negotiable  paper  in  which  the  date  of  payment  is 
mentioned  in  the  form,  has  three  days  of  grace.  Example — A note  drawn 
as  follows,  “ On  or  before  the  twelfth  day  of  August  next,  I promise  to  pay 
&c.,”  would  mature  on  August  fifteenth — three  days  after  the  day  mentioned 
in  the  form. 

10.  Value  Received. — These  words  are  usually  inserted  in  negotiable 
paper,  though  not  legally  necessary.  The  negotiable  paper  is  not  generally 
given  at  the  beginning  of  an  executory  contract,  but  at  the  completion;  hence 
it  is  presumed  that  value  has  been  given  before  the  paper  is  given. 

11.  Liability  of  Respective  Parties.— The  following  plan  shows,  in 
convenient  form,  the  order  in  which  the  responsibility  for  payment  falls  on 
the  parties  to  notes,  drafts  and  cheques. 
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In  a Note 

In  an  unaccepted  dra't 
or  uncertified  cheque  " 

In  an  accepted  draft. 

In  a certified  cheque. 

(1)  Maker 

(2)  1 st  Endorser. 

(3)  2nd  Endorser. 

(4)  3rd  Endorser. 
&c. 

(1)  Drawer 

(2)  1st  Endorser 

(3)  2nd  Endorser. 

(4)  3rd  Endorser. 
&c. 

(1)  Acceptor  .... 

(2)  Drawer 

(3)  1 st  Endorser. 

(4)  2nd  Endorser. 
&c. 

(1)  The  Bank 

(2)  1st  Endorser. 

(3)  2nd  Endorser. 

(4)  3rd  Endorser. 
&c. 

12.  Bank  Drafts  are  drafts  in  the  ordinary  form  drawn  by  one  bank  or 
banker  on  another  bank  or  banker,  payable  immediately,  without  days  of 
grace,  to  third  parties.  If  you  desire  to  remit  money  to  Winnipeg,  you  may 
send  the  bills  or  gold  by  express  or  registered  letter,  or  you  may  buy  a draft 
— pay  your  money  to  your  banker  and  something  extra  for  his  trouble,  (-J-, 
or  | of  one  per-cent.,)  and  he  will  give  you  a draft  on  a Winnipeg  banker,  in 
favor  of  your  creditor.  You  remit  the  draft,  without  the  risk  attending  the 
transmission  of  current  funds.  The  bankers  usually  settle  with  one  another 
every  three  months.  The  percentage  paid  to  the  banker  for  his  trouble  is 
called  exchange  or  commission. 


13.  Post  Office  Orders. — A post  office  order  is  really  a Government 
draft,  drawn  by  one  post  office  on  another,  and  payable  to  a third  party.  The 
amount  paid  the  Government  through  the  postmaster  for  his  trouble  is  called 
commission. 


14.  Bank  Notes  are  promises  to  pay,  issued  by  Governments  and  Banks. 
They  are  used  instead  of  gold  and  silver,  being  lighter  to  carry.  They  are 
not  subject  to  the  statute  of  limitations.  They  are  never  outlawed  as  to  time. 

15.  Deposit  Receipts. — A “deposit  receipt”  or  “certificate  of  deposit” 
is  a receipt  given  by  a bank  for  money  deposited  in  the  bank.  It  is  usually 
payable  to  the  order  of  the  depositor,  and  bears  interest.  It  is,  when  drawn 
to  a person  or  his  order,  negotiable  by  endorsement.  It  is  equivalent  to  a 
certified  cheque.  If  part  of  the  money  or  interest  is  wanted,  the  money  must 
be  drawn  and  the  balance  re-deposited ; or  in  other  words,  the  receipt  sur^ 
rendered,  and  another  issued  for  part  and  cash  issued  for  the  remainder* 
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FORM  OF  DEPOSIT  RECEIPT. 


$200.  No.  693. 

The  Homestead  Banking  and  Savings  Society. 

Incorporated  1889.  Authorized  Capital,  $1,000,000  in  5,000  Shares  of  $200  each. 

Kingston,  Jan.  15,  1897. 

Received  from  S.  J.  Parker,  Esq.,  the  sum  of  Two  Hun- 
dred   Dollars,  which  sum  will  be  accounted 

for  by  the  Society  to  the  said,  S.  J.  Parker,  or  his  order,  upon  the 
surrender  of  this  Certificate  only,  and  will  bear  interest  from  the 
15th  day  of  Jan.,  1897,  until  within  fifteen  days  of  time  of  with- 
drawal, at  the  rate  of  five  per  cent,  per  annum.  No  interest  will 
be  paid  on  this  deposit  unless  it  remains  three  months. 

George  Meir, 

Mgr.  Homestead  Banking  and  Savings  Society. 

16.  A Coupon  Bond— sometimes  simply  a “bond,”  sometimes  a “de- 
benture”— is  the  written  promise  to  pay,  made  and  issued  by  a corporation  or 
company,  with  small  promises  to  pay  for  each  half-yearly  payment  of  interest 
attached.  They  are  used — 

(1)  By  corporations,  to  borrow  money  and  create  a debt  for  some 
public  work  or  improvement.  The  monev  to  repay  the  principal  of  the  debt 
is  collected  in  equal  yearly  sums,  as  taxes,  and  invested  so  that  the  bond  may 
be  retired  at  maturity.  These  annual  investments  to  meet  principal  are  called 
a “ sinking  fund.” 

(2)  By  companies,  such  as  banks  and  loan  companies,  when  they 
borrow  at  home  or  abroad,  at  a low  rate  of  interest,  for  a long  term,  and  loan 
out  at  a higher  rate  of  interest.  The  interest  in  each  case  is  paid  usually  half 
yearly,  on  presentation  of  the  proper  coupon, 

17.  Registered  Bonds.--Bonds  are  sometimes  issued  without  coupons 
attached.  They  are  known  as  Registered  Bonds,  because  they  are  made  pay- 
able to  a certain  person,  and  the  payee’s  name  is  recorded  in  the  office  of  the 
corporation  or  company  that  issues  the  bonds.  The  interest  is  paid  in  cash 
or  by  cheque,  to  the  person  whose  name  is  recorded  as  the  owner,  or  to  his 
agent  or  legal  representative.  A registered  bond  is  the  same  in  form  as  a 
coupon  bond  without  the  coupons. 

Bonds,  when  considered  from  an  investor’s  stand-point,  are  known  as  First 
Mortgage  Bonds,  Second  Mortgage  Bonds,  Third  Mortgage  Bonds,  etc.,  ac- 
cording to  their  priority  of  lien  on  the  assets  of  the  corporation  or  company. 
The  bonds  of  a company  may  be  a safe  investment  when  the  stock  is  not. 
You  might  be  safe  in  lending  a firm  money  on  their  paper,  when  you  wop^n 


H 

P-. 

w 

o 

w 

* H 

go 

O 

Ph 

w 

Q 


MISCELLANEOUS  HINTS. 


87 


not  care  to  incur  the  liability  of  be’ng  a partner.  The  stock  of  a prosperous 
company  frequently  sells  higher  than  its  bonds,  because  of  its  higher  rate  of 
dividend  and  large  reserve  fund,  when  the  bonds  only  pay  a nominal  rate  of 
Interest. 


£s°- 

THE  ONTARIO  LOAN  AND  DEBENTURE  COMPANY. 
London,  Ontario. 

ISSUED  UNDER  AUTHORITY  OF  THE  ACT  OF  THE  PROVINCE  OF  ONTARIO. 


DEBENTURE  NO.  2265- 


TRANSFERABLE 


The  President  and  Directors  of  the  Ontario  Loan  and  Debenture 
Company,  acting  for  and  on  behalf  of  the  said  Corporation,  promise  to 
pay  to  Timothy  Jones  or  bearer,  the  sum  of  Fifty  Pounds  Sterling,  on 
the  first  day  of  March,  in  the  year  of  our  Lord  1908,  at  the  Counting 
house  of  Messrs.  Borthwick,  Wark  & Co.,  Bartholomew  House, 
Bartholomew  Lane,  London,  E.  C,  with  interest  at  the  rate  of  five  and 
one-half  per  centum,  to  be  paid  ’ half  yearly,  on  presentation  of  the 
proper  coupons  for  the  same  as  hereunto  annexed,  on  the  first  day  of 
April,  and  the  first  day  of  October,  in  each  year,  at  the  said  office. 


|seal| 


Dated  at  London,  Ont.,  first  day  of  March,  1898. 


For  the  President  and  Directors  of  the  Ontario  Loan  and  Debenture  Co. 
Thos.  Symes,  Manager.  J.  W.  Smith,  President. 


COUPON. 

(20  of  these  would  be  attached  to  the  foregoing  debenture,  one  for  each  half  year’s  interest.) 


The  Ontario  Loan  and  Debenture  Company.  London,  Ont. 
£1.  7s.  6d.,  Stg. 

Half  yearly  interest  due  October  1,  1898,  for  ^50  Stg.  at  five  and 
one-half  per  cent,  per  annum,  payable  at  the  Counting  House  of  Messrs. 
Borthwick,  Wark  & Co.,  Bartholomew  House,  London,  E.  C. 

For  the  President  and  Directors. 

DEBENTURE  NO-  2365- 
COUPON  NO-  20- 

Thomas  Symes,  Manager. 


83 


MISCELLANEOUS  HINTS. 


18.  A Letter  Of  Credit  is  really  a draft  from  which  sums  may  be  drawn 
by  the  holder  from  time  to  time  as  he  requires  them,  the  whole  sum  not 
exceeding  the  amount  mentioned  in  the  letter.  They  are  used  by  parties 
travelling  in  foreign  countries,  usually,  to  save  carrying  much  cash  on  person. 

Form  of  General  or  Circular  Letter  of  Credit. 

LETTER  OF  CREDIT. 

No.  2364.  Woodstock,  Ont.,  Dec.  2,  1897. 

To  the  Correspondents  of  the  Merchants  Bank  of  Canada . 

£800. 

Gentlemen, — We  have  the  pleasure  of  introducing  to  you  Mr.  A.  L. 
McIntyre  of  this  place,  who  purposes  visiting  England,  Scotland  and  Ireland, 
and  desires  to  open  a credit  with  you.  You  will  please  furnish  him  with  such 
funds  as  he  may  require,  in  the  aggregate  not  more  than  Eight  Hundred 
Founds  Sterling,  on  his  sight  draft,  drawn  on  Glen,  Mills  & Co.,  Bankers,  Lon- 
don, each  draft  to  be  plainly  marked  as  drawn  on  the  Merchants  Bank,  Let- 
ter of  Credit  No.  2364. 

We  guarantee  such  drafts  shall  meet  with  due  honor  in  London  within  six 
months  from  this  date;  and  you  are  requestsd  to  buy  them  at  current  rates  of 
exchange,  deducting  your  commission,  if  any.  The  amount  of  each  draft 
must  be  endorsed  on  the  back  of  this  letter,  and  the  letter  itself  taken  up  and 
attached  to  the  last  draft.  Kindly  have  all  drafts  signed  in  your  presence, 
and  carefully  compare  with  signature  below. 

P,  W.  D.  Broderick,  Manager. 

Signature  of  payee.  J.  Egan  Magee,  Accountant. 

A.  L.  McIntyre. 


form  of  endorsements  of  drafts  on  letter  of  credit. 
Bankers  paying  drafts  on  the  within  Letter  of  Credit  will  carefully  endorse 
hereon  such  payments  in  the  order  made. 


Date  of 
Pavment. 

By  whom  paid. 

Place  paid 

Amount  in 
words. 

Amount 
in  figures 

Jan.  15,  98. 
Feb.  6,  n 
Mar.  24,  11 
Apr.  4,  (i 

Stuckey,  Woods  & Co.  . 

Glen,  Mills  & Co 

London  & Provincial  Bank'#  Co 
Alliance  Bank 

Dublin .... 
Edinboro’  . 
Manchest  ’r 
Leeds 

One  Hundred  P’ds 
Three  Hun’d  P’ds 
One  Hund’d  P’ds 
Eighty  Pounds. . . 

£100 

£300 .... 
£ 1 00  — 
£80 

Letter  No.  2364  of  Merchants  Bank  of  Canada,  Woodstock,  Ont. 


19.  Warehouse  Receipts  are  Receipts  given  by  the  owners  of  ware" 
houses,  storehouses,  elevators,  yards,  etc.,  acknowledging  the  possession  of 
chattel  property  stored,  or  kept  for  the  owners  of  such  chattel  property.  The 
ownership  of  the  property  may  be  changed  on  purchase,  by  the  endorsement 
and  delivery  of  the  warehouse  jeceipt,  These  receipts  are  used  largely  as 
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collateral  security.  They  are  given  to  bankers,  by  grain  buyers  and  others, 
along  with  their  notes,  as  security  for  further  advances  of  money. 

17.  A Bill  of  Lading  is  the  receipt  of  a boat,  or  master  of  a boat,  or  the 
agent  of  a railway  station,  acknowledging  that  goods  mentioned  therein  are 
in  possession  for  transit  from  one  place  to  another.  The  bill  of  lading  may 
be  endorsed  the  same  as  a warehouse  receipt.  It  is  sometimes  called  a 
shipping  receipt. 


CHAPTER  23. 


DISCHARGE,  DISHONOR, 
ETC. 


' Discharge  of  Negotiable  Paper, 
Release  of  Endorsers. 

Cancellation  of  a Bill  or  Note. 
Altered  Bill  or  Note. 

Dishonor. 

Presentment  for  Acceptance. 
Presentment  for  Payment. 
Presentment  Delayed  or  Dispensed 
with. 

The  Endorser’s  Contract. 

Protest. 

Damages  on  Dishonored  Instruments. 
Form  of  Protest. 
j Form  of  Notice  of  Protest, 

| Endorser  Held  Without  Protest. 
Cost  of  Protest. 


1.  Discharge  (a)  A bill  or  note  is  discharged  by  payment  of  it  by  the 
maker  or  acceptor,  or  any  person  in  their  behalf,  at  or  before  maturity. 

(6)  Where  a bill  is  payable  to  the  order  of  the  third  party,  and  the  drawer 
pays  it  instead  of  the  drawee,  the  drawer  may  enforce  payment  of  the  bill,  but 
not  re-issue  it. 

(c)  Where  a bill  is  paid  by  an  endorser,  he  may  enforce  payment  of  it  against 
former  endorsers,  but  not  against  those  who  endorse  after  him. 

( d ) If  an  accommodation  bill  is  paid  by  the  party  accommodated,  it  is  dis- 
charged, as  he  is  the  party  who  got  the  value  for  it  in  the  first  place. 

( e ) When  the  acceptor  of  the  bill,  or  the  maker,  becomes  the  owner  of  his 
bill,  payable  for  value,  it  is  discharged.  For  example:  A might  owe  a bill  for 
$100;  he  may  exchange  a horse  for  it,  and  thus  become  the  holder  of  value. 

(/)  If  the  holder  of  a bill  or  note  absolutely  and  unconditionally  renounces 
his  rights  against  the  acceptor  or  maker  in  writing,  the  bill  is  discharged. 
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2.  Release  of  Endorsers.  An  endorser  on  a bill  or  note  may  be  re- 
leased from  his  obligation  in  several  ways: 

(a)  If  a bill  or  note  has  been  paid  by  the  maker. 

(b)  If  a bill  or  note  has  been  paid  by  a prior  endorser.  Example. 

Suppose  M is  the  first  endorser,  N the  second  endorser,  O the 
third  endorser,  if  M pays  the  bill  N and  O are  released,  if  N paid 
the  bill  O is  released. 

(c)  Extension  of  time  by  the  payee  without  consent  of  the  endorsers 
will  release  them  because  their  contract  terminates  at  the  making 
of  the  bill  or  note. 

(i d ) If  a bill  or  note  has  been  dishonored  and  no  notice  of  it  is  sent 
to  the  endorser,  he  is  released. 

( e ) If  the  principal  to  a bill  or  note  is  released  the  endorsers  are  re- 
leased unless  they  are  expressly  held  by  the  holder  of  the  bill 
or  note. 

(/)  The  holder  of  a bill  or  note  may  release  any  endorser  by  can- 
celling his  endorsement. 

Endorsers  are  deemed  to  have  endorsed  in  the  order  in  which  they  appear 
on  the  bill  or  note  and  will  be  held  liable  in  that  order  unless  Jt  is  expressly 
proved  that  they  signed  in  a different  order. 

3.  Cancellation  Of  a Bill  OP  Note. — If  a holder  or  his  agent  inten- 
tionally cancels  a bill  or  note,  it  is  discharged.  If  a holder  or  his  agent  un- 
intentionally cancels  a bill  or  note,  it  is  not  discharged.  He  should  write  on 
“ cancelled  in  error,”  and  sign  his  name  or  initials. 


4.  Altered  Bills  and  Notes. — If  a bill  or  note  is  materially  altered,  it 
is  voided,  except  as  against — 

(1)  The  person  assenting  to  such  changes; 

(2)  Subsequent  endorsers. 

Bills  and  notes  that  have  been  altered  are  good  in  the  hands  of  “an  inno- 
cent holder  of  value,”  unless  the  alteration  is  apparent.  The  following  are  the 


material  alterations: — 


Of  the  date ; 

Of  the  sum  payable  ; 

Of  the  time  of  payment ; 

Of  the  place  of  payment ; 

Of  the  addition  of  the  place  of  payment  without  consent,  when  no 
such  place  was  mentioned  in  the  acceptance. 


5.  Dishonor. — Bills  are  dishonored  by  : — 

[ 1 ] N on-acceptance  ; 

[2]  Non-payment. 

Promissory  notes  are  dishonored  by  non-payment. 


DISCHARGE,  DISHONOR,  ETC. 
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Before  a bill  can  be  said  to  be  dishonored,  it  must  have  been  presented  for 
acceptance  or  payment;  presentment  must  be  made  by  the  holder,  or  on  his 
behalf,  within  reasonable  hours.  If  a bill  is  not  presented  for  payment,  the 
drawer  and  the  endorsers  are  released. 

6.  Presentment  for  Acceptance.— A bill  must  be  presented 

[1]  To  the  person  on  whom  the  draft  is  drawn  ; or, 

[2]  To  his  representative,  if  he  is  dead  ; 

[3]  If  there  are  two  more  drawees  not  partners — present  to  each. 

7.  Presentment  for  Payment.— Bills  or  notes  must  be  presented  for 
payment : — 

[1]  At  the  place  specified  in  them  for  payment ; 

[2J  If  no  place  of  payment  is  mentioned,  but  the  address  of  the  drawer 
or  acceptor  is  given — present  at  the  address  given  ; 

[3]  If  neither  place  of  payment,  nor  acceptor’s  nor  maker’s  address  is 
given-present  for  payment  at  business  office,  or  residence  of  maker  or  ac- 
ceptor. 

[4]  If  there  are  two  or  more  drawers  or  acceptors,  and  no  place  of 
payment  mentioned — present  to  each  at  his  office  or  residence. 

[5]  If  a bill  or  note  is  payable  at  a village,  or  town,  or  city,  and  no 
particular  place  mentioned,  it  may  be  presented  at  the  post  office,  if  authorized 
by  custom  or  usage,  and  if  the  maker’s  or  acceptor’s  place  of  business  cannot 
be  found. 

8.  Presentment  Delayed  or  Dispensed  With:— When  circumstances 
beyond  the  control  of  the  holder  prevent  presentation,  it  is  excused;  but  it 

must  be  presented  as  soon  as  the  hindrance  ceases.  Presentment  is  dispensed 
with  ; 

[1]  When,  after  the  exercise  of  due  diligence,  it  cannot  be  done ; 

[2]  When  presentment  has  been  waived  by  the  parties  liable  on  the 
instrument.  Failure  of  presentment  does  not  in  any  way  relieve  the  maker 
of  a note,  or  the  acceptor  of  a draft,  of  liability  to  pay  it. 

9.  The  Endorser’s  Contract. — An  endorser  of  a note  or  draft  and  the 
drawer  of  the  accepted  draft,  only  become  responsible  for  the  time  the  bill 
has  to  run.  For  example:  A endorses  a note  drawn  payable  in  three  months. 
His  contract  does  not  call  for  him  to  guarantee  the  debt  for  three  years — only 
for  the  time  tt  has  to  run — that  is  three  months,  and  three  days  of  grace. 
If  a note  or  draft  is  not  paid  when  due,  the  holder  has  an  immediate  right 
against  the  drawer  and  endorsers — not  a right  a year  or  three  years  afterwards. 
The  drawer  or  endorser’s  contract  ceases,  unless  he  receives  notice  that  the  bill 
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has  been  dishonored,  and  such  notice  must  be  given  by,  or  on  behalf  of  the 
holder.  Notice  of  dishonor  may  be  given  verbally  or  in  writing,  and  must  be 
given  on  the  day  of  dishonor,  or  the  next  business  day  thereafter. 

Such  notice  may  be  effectually  given  : — 

[1]  By  delivering  to  them  personally  ; 

[2]  By  placing  them  in  the  post  office,  post-paid,  addressed  to  the 
drawers,  makers  and  endorsers  at  their  last  known  address  : if  such  addresses 
are  not  known,  addressed  to  them  at  the  post  office  where  the  bill  is  dated. 

1 0.  Damages  on  Dishonored  Instruments  are  called  “ liquidated 
damages,”  as  they  are  fixed  or  determinable  from  the  instrument,  and  are  as 
follows  : 

[1]  The  amount  of  the  bill ; 

[2]  Interest  thereon  from  time  of  presentment  to  time  of  payment ; 

[3]  Expense  of  protest. 

11.  Form  of  Protest  for  Promissory  Note  — 

$6°.oo  Milton,  Ont.,  Nov.  3,  1897. 

Two  months  after  date,  for  value  received,  I promise  to  pay  to  the 

order  of  John  Smith,  Sixty  Dollars,  at  the  Merchants  Bank,  Milton. 

W.  J.  Paterson. 


On  this  6th  day  of  January,  in  the  year  1902,  I,  John  Logie,  in  the 
Province  of  Ontario,  at  the  request  of  James  McLaren,  did  exhibit  the 
original  promissory  note,  whereof  a true  copy  is  above  written,  unto  the 
teller  of  the  Merchants  Bank,  Milton,  and  speaking  to  himself,  did  de- 
mand payment  thereof ; unto  which  demand  he  answered,  “No  Funds.” 
Wherefore,  I,  the  said  notary,  at  the  request  aforesaid,  have  protest- 
ed, and  by  these  presents  do  protest  against  the  acceptor,  drawer  and 
endorsers,  (or  drawer  and  endorsers,)  of  the  said  bill,  and  other  parties 
thereto  and  therein  concerned,  for  all  exchange,  re-exchange,  and  all 
costs,  damages  and  interests,  present  and  to  come,  for  w^ant  of  payment 
of  the  said  promissory  note. 


COPY  OF  ENDORSEMENT  ON  NOTE. 

Pay  to  the  order  of  Jas.  McLaren. 


John  Smith. 


PROTEST. 


All  of  which  I attest  by  my  signature. 

John  Logie, 


Notary  Public. 


VARIOUS  SPECIAL  FORMS.  9^ 

12.  Notice  of  Protest 

Milton,  Ont.,  Jan.,  1902. 

Mr.  John  Smith,  Milton,  Ont. 

Sir, — Mr.  W.  J.  Paterson’s  promissory  note  for 
$60,  dated  at  Milton,  Nov.  3,  1992,  payable  two  months  after  date,  to  John 
Smith  or  order,  and  endorsed  by  you,  was  this  day  at  the  request  of  Jas.  Mc- 
Laren, duly  protested  by  me  for  non-payment. 

John  Logie, 

Notary  Public. 

13.  Endorser  Held  Without  Protest  — The  bankers  always  protest 
dishonored  paper  that  is  their  property,  unless  instructed  by  the  endorser  to 
charge  it  back  to  him.  They  do  so  to  have  official  proof  of  notice  being 
given  the  endorser.  It  is  not  necessary,  however,  to  formally  protest  by  a 
Notary.  If  the  holder  of  the  dishonored  paper  gives  notice  of  dishonor  to 
the  endorser,  either  personally,  or  in  such  other  manner  that  he  can  prove,  if 
necessary,  that  notice  has  been  given,  it  will  serve  the  same  purpose  as  pro- 
testing, viz: — to  hold  the  endorser  responsible  after  maturity  of  paper. 


14.  Cost  of  Protest. — The  expense  of  a Protest  varies  in  different 
Provinces. 


Province. 

Protest 

Notices 

Ontario,  Nova  Scotia,  P.  E.  Island. . . 
Manitoba,  Quebec 

$ .50 
1. 00 

.25  each 
.50  u 
.50  u 

including  notices. 
m 11 

North-west  Territories.  . 

2 00 

New  Brunswick . 

1. 00 

British  Columbia 

2.50 

CHAPTER  24. 


VARIOUS  SPECIAL 
FORMS. 


"Due  Bill  and  I.  O.  U. 

Forms  of  Above  Payable  in  Cash  and  Goods. 
Orders. 

' Forms  of  Orders  Payable  in  Cash  and  Goods. 
Chattel  Notes. 

Forms  of  Same. 


1.  Due  Bill  and  I.  0.  U. -A  due  bill  is  a written  acknowledgement  of 
a debt.  It  is  not  a promise  to  pay,  hence  not  payable  at  a certain  time.  A 
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debt  that  is  evidenced  in  this  way  is  not  liable  to  dispute.  It  is  an  acknow- 
ledged debt  It  should  comply  with  the  following  points: — 

[1]  It  must  be  dated. 

[2]  There  must  be  words  acknowledging  the  indebtedness. 

[3]  The  amount  payable,  or  the  articles  payable,  should  be  specified. 

[4]  It  must  be  signed  by  the  person  making  it. 

2.  Form  [1]  Payable  in  cash. 


Brampton,  Jan.  15,  1902. 
Due  W.  J.  Paterson  Fifty  Dollars,  for  value  received. 

J.  W.  Smith. 


Form  (2)  Payable  in  cash. 


Orillia,  Jan.  30,  1902. 

Good  to  Thos.  Masson  & Co.  for  Forty-two  Dollars. 

Arthur  B.  Cole. 


Form  (3)  Of  what  is  commonly  called  an  I.  O.  U.,  payable  in  cash. 


Berlin,  March  26,  1902. 

Due  J.  S.  Williams,  Fourteen  Dollars  in  goods  from  our  store* 

W.  K.  Ireland  & Co. 


Various  special  forms. 
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Form  (5)  payable  in  specific  articles. 


Barrie,  April  30,  1902. 

Due  W.  H.  Cooper,  Sixty  bushels  of  No.  1 spring  wheat. 

Fred.  A.  Bale. 


3.  Orders. — An  order  is  a written  request,  made  by  one  person,  asking 
a second  person  to  deliver  to  a third  person  certain  goods  or  money,  and 
charge  the  same  to  the  person  signing  the  order.  It  is  the  same  in  form  as 
a draft,  but  usually  payable  in  goods  or  chattels. 

4.  Form(No.  1) — 


Detroit,  Mich.,  May  17,  1902. 

E.  J.  Morrison  & Co. 

Gentlemen, — Please  deliver  to  Jas.  J.  Reith,  or  order, 
Fifteen  Dollars  worth  of  goods,  such  as  he  may  select,  and  charge  the 
same  to  the  account  of 

C.  Culbertson. 


Form  (2)  payable  in  cash. 


99  York  Street,  Hamilton,  Jan.  14,  1897. 


J.  S.  Brett,  Esq., 

Dear  Sir, — Please  pay  the  bearer,  Mr.  S.  Howes,  Sixteen 
Dollars,  from  the  funds  left  with  you  this  morning. 

John  Gibson. 


5.  Chattel  Notes. — A promissory  note  is  payable  in  money.  A chattel 
note  is  not  payable  in  money.  A chattel  note  is, — 

(1)  Payable  in  some  specified  goods  or  personal  property. 

(2)  It  is  not  negotiable  paper. 

(3)  It  must  be  used  in  the  name  of  the  payee. 

(4)  No  days  of  grace  are  allowed. 

It  is  the  duty  of  the  maker  of  such  a note  to  deliver  the  specified  articles 
mentioned  in  the  note,  at  the  time  and  in  the  manner  directed  in  the  note,  or 
at  the  place  directed  by  the  payee.  If  he  neglects  to  pay  the  goods  at  the 
time  and  in  the  manner  as  agreed  upon,  the  payee  may  demand  payment  in 
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money.  He  may  tender  the  articles,  if  they  are  portable.  If  cumbersome,  he 
may  offer  to  deliver.  If  the  payee  refuses  or  neglects  to  receive  them,  the 
debt  is  discharged  by  the  tender  of  the  articles.  If  they  are  refused  and  left 
in  the  hands  of  the  maker  of  the  note,  he  may  hold  them  as  a bailee  for  the 
other  party,  giving  them  ordinary  care  at  the  expense  and  risk  of  the  payee, 
jf  afterwards  the  payee  requests  delivery  of  the  goods,  they  must  be  given  up 
to  him,  if  he  pays  the  expenses  incurred  on  them  in  the  meantime. 

Form  i. 


$40-  Manilla,  July  20,  1897. 

On  or  before  the  first  day  of  December  next,  I promise  to  pay 
Samuel  J.  Ferrell,  at  his  store,  one  hundred  bushels  of  good  White 
Elephant  Potatoes,  at  forty  cents  per  bushel.  W.  J.  Hammill. 


Form  2. 


Preston,  March  15,  1897. 

Six  months  after  date  I promise  to  deliver  to  Thomas  Gibson,  at 
his  storehouse,  45  packages  of  first-class  Lake  Trout,  and  55  packages 
of  No.  1 White  Fish.  J.  J.  Ball. 


CHAPTER  25. 


ACCOUNT,  INVOICES,  &c.  <{ 
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Book  Account. 

Book  of  Original  Entry. 

Entries  of  Transactions. 

Entries — How  Made. 

Mistakes  and  Corrections. 

Invoices,  with  Forms. 

A Bill,  with  Form. 

Invoice  of  Shipment. 

An  Account,  with  Form. 

Credit  Note,  with  Form. 

A Monthly  Statement,  with  Form. 
The  Terms. 

An  Account  of  Purchase,  with  Form. 
An  Account  of  Sales,  with  Form. 
Enforcing  Collection  of  Book  Ac- 
counts. 


1.  A Book  Account  is  a collection  of  business  transactions  with  one  per- 
son, consisting  of  either  debits  or  credits,  or  both  debits  and  credits.  These 
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transactions  may  be  sales  of  goods,  payments,  services  rendered,  etc.,  or  all  or 
any  ot  them.  They  are  usually  gathered  together  in  one  place,  in  a book 
called  the  Ledqer . 

2.  A Book  of  Original  Entry  is  the  one  in  which  the  entries  are  first 
made,  and  is  one  which  is  really  evidence  at  law.  There  may  be  a number 
of  books  of  original  entry  in  a business.  The  stubs  of  cheque  and  receipt 
books,  counter-foils  of  bills  and  invoices,  letter-press  copies  of  invoices,  day 
books,  etc.,  are  all  books  of  original  entry. 

3.  Entries  Of  Transactions.— It  is  important  that  the  first  entry  of  t h 
transaction  be  clear,  definite  and  complete.  It  should  state  : — 

(1)  The  date  on  or  about  which  the  transaction  was  made. 

(2)  The  person  with  whom  the  business  was  done,  and  his  residence, 

and  any  special  circumstances  as  to  whether  it  was  done  with 
him  personally  or  with  his  agent. 

(3)  The  particulars  of  the  transactions,  such  as  stating  whether  it  be 

a purchase,  or  sale,  or  payment,  and  the  items  of  charge  or 
credit  and  the  value  of  same. 

(4)  The  terms  of  payment. 

(5)  Any  items  of  special  interest,  such  as  the  person  to  whom  the 

delivery  was  made,  etc. 

4.  Entries-How  Made. — It  is  necessary  that  the  entry  of  the  transaction 
be  made — 

(1)  As  near  the  time  of  its  occurrence  as  possible,  so  that  there 

may  be  no  slip  of  memory. 

(2)  In  the  case  of  sales  of  goods,  entries  should  be  made  when 

goods  are  ready  for  delivery. 

(3)  The  particulars  should  be  of  a specific  nature,  no  general,  as  a 

general  charge  would  be  lacking  in  evidence  to  support  it. 

(4)  Entries  should  not  be  mere  memoranda,  but  should  be  made 

for  the  purpose  of  charging  the  debtor. 

(5)  Entries  should  be  made  by  the  person  who  made  the  bargain, 

whether  he  be  a principal  or  an  agent. 

5.  Mistakes  and  Corrections. — The  entries  in  a book  of  original  entry 
should  never  be  scraped  or  rubbed  out,  nor  should  anything  be  interlined 
between  them.  A person  may  scrape  or  rub  as  he  pleases  in  the  books  he 
carries  the  transactions  to,  without  invalidating  or  injuring  the  books  as 
evidence;  but  he  must  leave  the  original  entries  as  they  were  made.  If  a mis- 
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take  has  been  made,  simply  rule  out  the  transaction  with  red  ink,  leaving  it 
that  it  can  still  be  read,  or  write  “ Void,”  or  some  such  word,  before  it  or 
across  it.  To  correct  the  mistake,  write  out  the  transaction  afresh,  correctly, 
in  the  book,  and  make  reference  to  the  correct  entry  on  the  incorrect  one. 

6.  Invoices. — Sales  of  goods  are  usually  accompanied  by  a detailed  state- 
ment of  the  goods,  called  an  invoice.  Such  statement  should  be  very  explicit, 
giving— 

(1)  Date  of  purchase  and  name  of  purchaser 

(2)  The  terms  upon  which  the  property  was  sold. 

(3)  A full  list  of  the  goods,  giving  numbers,  marks,  brands,  quantity, 

such  as  weight,  measurement,  or  number,  the  price  of  each, 
and  the  total  price. 

(4)  The  number  of  cases  in  which  it  is  packed,  the  marks  or  ad- 
dress and  the  particulars  of  transportation,  The  invoice  head- 
ing should  contain  such  words  as  “Bought  of,”  or  “Sold  to.” 

The  following  is  an  ordinary  form  of  invoice  : 


FORM  OF  INVOICE. 


Messrs.  J.  R.  Boyd  & Co., 

Bowmanville,  Ont., 


Montreal,  Mar.  1,  1902. 


Bought  of  WILSON  BROS.  & CO. 


Wholesale  Dealers  in  Groceries,  &c. 


Terms : 30  days,  or  2%  off  for  Cash. 


A O 

3 

Chests  Y.  H.  Tea, 

. . . 210  lbs. 

25 

1 

Bag.  2 5 Rio  Coffee,  .... 

100  lbs. 

D.  S. 

2 

Boxes  P.  G.  Starch,. ... 

. ..  150  lbs. 

= X 

3 

Bbls.  W.  G.  Sugar,  120-20 
n 7“  19 
123-20 

Shipped  per  C.P.R.,  in 
5 boxes,  1 bag  and  3 bbls.. . . 

= 360 
59 

301  lbs. 

50c. 

105 

00 

24c. 

24 

25 

04c. 

60 

00 

He. 

25 

59 

214 

00 

1 

7.  A Bill  is  a list  of  goods  purchased,  or  services  rendered,  giving  the  par- 
ticulars, etc.  It  is  usually  made  out  at  the  time  of  the  transaction,  and  contains 
only  debits  or  credits,  not  usually  both.  The  particulars  are  not  generally 
given  as  fully  as  in  an  Invoice.  The  heading  should  be  in  the  form  “John 
Smith  To  J.  W.  Jones  Dr.” 


ACCOUNTS,  INVOICES,  ETC. 


99 


FORM  OF  BILL. 

Thornbury,  Jan.  19,  1902. 

Mr.  F.  C.  McDowall, 

To  J.  H.  NOTTER,  Dr. 

Dealer  in  Groceries,  Crockery,  Glassware,  &c. 


3 

lbs.  Cheese,  ....  ....  .... 

. . @ 1 6c. 

4 

11  Bacon,  ...  ....  .... 

I2^C. 

2 

n Raisins,.  ...  ....  .... 

IOC. 

2 

Cans  Salmon,  ....  ....  .... 

1 8c. 

1 

Broom,  ....  ....  .... 

, 

2 

Lamp  Chimneys,  ....  ....  ... 

08c. 

Received  payment, 

J.  H.  Notter. 

$0.48 

•5o 

.20 

•36 

•30 

.16 


$2.00 


Form  of  Invoice  of  a shipment  of  goods  sent  to  a commission  merchant 
for  sale  on  account  and  risk  of  shipper. 


FORM  OF  INVOICE  OF  SHIPMENT. 

Walkerton,  Jan,  5th,  1897 

Invoice  of  Shipment  of  Wheat,  sent  to  John  Wilson,  Toronto,  Ont., 
to  be  sold  on  account  and  risk  of  Wm.  Stearns,  Consignor. 


Bush. 

n 


400 

5°° 


Red  Wheat  No.  1 Hard,  . 

White  m 11 

Paid  freight  on  same,  900  bu. 


@ 

@ 


°5 

$420  00 

10 

55°  00 

°5 

45  00 

$1015  00 

8.  An  Account  is  a detailed  statement  of  all  the  transactions  with  a per- 
son, either  debits  or  credits,  or  both,  during  a certain  time.  It  will  include  all 
kinds  of  transactions — sales,  purchases,  returns,  payments,  allowances,  labor, 
services,  etc.,  etc.  The  heading  should  have  such  words  in  it  as  “In  account 
with,”  and  a balance  due  one  person  or  the  other  is  usually  written  on  it. 
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FORM  OF  ACCOUNT. 


Mr.  W.  B.  Hill, 

Town, 

In  Account  with  CHRISTIE  & AGAR. 


Durham,  Feb.  21,  1902. 


Jan. 

2 

To  1 Coal  Stove,  20  00  Pipes,  5 00  .... 

$25  00 

11  1 Platform,  ...  ....  .... 

1 00 

11  Putting  up  Stove,  ....  ....  .... 

75 

Mar. 

3 

11  Repairs  to  Water  Pipes,  4 hours  of  man, 

1 00 

m 

3 

11  13  feet  half-inch  pipe,  @ 5c .... 

65 

Sept. 

r9 

11  1 Bath  and  fittings,  per  contract, .... 

14  5C 

11 

19 

11  2 hours  of  man  and  helper,  repairing  furnace 

1 20 

$44  10 

Cr. 

July 

2 

By  Cash  ....  ....  ....  .... 

$ 8 00 

Aug. 

3 

11  Note  at  three  months,  from  Mar.  1^. . 

20  00 

28  00 

Balance  due, 

$16  00 

9.  Credit  Note. — A credit  note,  sometimes  called  “Credit  Memo.”  or 
“Credit  Invoice,”  is  a statement  crediting  a person  with  goods  returned,  or 
reductions  or  abatements  in  prices  of  goods  already  invoiced  and  charged  to 
him.  It  is  the  converse  of  an  ordinary  invoice.  It  is  the  custom  to  have 
the  Credit  Note  forms  printed  or  written  in  red  ink,  that  they  may  be  readily 
distinguished  from  an  ordinary  invoice  in  checking  off  a monthly  statement. 

FORM  OF  CREDIT  NOTE. 

Hamilton,  Jan.  12,  1902. 

Charles  F.  Ferguson, 

CREDITED  BY  W.  M.  WILSON  & CO. 


By  1 chest  ofY.  H.  Tea,  returned,  80  lbs.  @ 25c.  $20 


10.  A Monthly  Statement  is  a synopsis  of  an  account,  a brief  enumer- 
ation of  the  different  purchases  during  the  month,  together  with  any  payments 
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or  credits  on  the  purchases.  It  is  sent  out  monthly  to  persons  who  purchase 
on  credit,  so  that  any  necessary  correction  may  be  made  before  settlement. 
The  average  due  date  of  the  purchases  in  the  statement  is  usually  found  by 
equation,  and  a draft  drawn  for  the  balance,  dated  at  the  equated  due  date. 


FORM  OF  STATEMENT. 

Hamilton,  Jan.  31,  1902. 


Mr.  Chas.  Ferguson, 

Hanover,  Ont. 

In  account  with  W.  M.  WILSON  & Co. 


Jan. 

M 

3 

ro 

20 

To  Invoice  30  days,  

m n 60  days,. . 

11  11  10  days,  

$140  00 
228  69 
185  80 

$554  49 

Cr. 

Jan. 

n 

11 

8 

12 

*5 

By  Cash 

11  Credit  Note  (returns)  

11  Note  90  days  

$100  00 
20  00 
200  00 

320  OO 

Balance  due,  our  favor 
Due  by  equation  Feb.  19,  1897. 

We  have  drawn  on  you  for  balance  at  30  days 
from  January  19.  Kindly  honor  on  presentation, 
and  oblige, 

W.  M.  Wilson  & Co. 

$234  49 

1 1 . The  Terms. — When  sales  of  goods  are  made  on  credit,  the  terms  are 
usually  named  and  mentioned  in  the  invoice  or  bill  of  goods  sent  at  the  time 
of  shipment.  It  frequently  happens  that  accounts  are  allowed  to  run,  consist- 
ing of  numerous  small  charges  for  goods,  services,  etc.  In  the  absence  of 
other  agreement,  these  are  usually  considered  due  when  an  account  of  them  is 
rendered.  Many  tradesmen  and  merchants  have  special  statements  of  terms 
printed  on  their  account  forms,  such  as  11  Accounts  due  when  rendered: 
or  “ Interest  charged  at  the  rate  of  one  per  cent,  per  month  after 
the  date  of  this  account .”  Such  terms,  when  printed  or  written  on  the 
account,  are  binding  on  the  debtor,  unless  he  objects  to  them.  In  that  case 
special  terms  would  be  agreed  upon. 

1 2.  An  Account  of  Purchase  is  a statement  of  goods  purchased  by 
one  person  for  another,  giving  a full  list  of  the  artices  purchased,  who  pur- 
chased from,  the  terms  of  purchase,  the  manner  of  shipment,  and  the  total 
cost,  including  commission,  expenses,  etc. 
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FORM  OF  ACCOUNT  OF  PURCHASE. 

Collingwood,  Jan.  7,  1902. 

Account  of  purchase  of  Wheat  made  by  John  Wilson,  Commission 
Merchant,  Collingwood,  for  account  and  risk  of  A.  F.  Glenn,  Toronto,  Ont. 


bush. 

600 

White  Wheat @ 1.15 

690  00 

" 

300 

Red  n 1 00 

300  00 

$ 990  00 

Charges 

Cartage 

1 25 

Commission  2% 

19  80 

21  05 

Charged  to  your  account 

$1011  05 

E.  & 0.  E. 

• 

1 3.  An  Account  of  Sales  is  a statement  made  by  a commission  mer- 
chant of  goods  sold  by  him,  on  account  and  risk  of  another.  It  should  give  a 
list  of  the  sales,  to  whom  sold,  the  price  and  terms  of  sale;  also  all  charges  paid 
on  the  goods;  also  charges  for  commission,  storage,  advertising,  etc.,  and  the 
net  proceeds  shown  as  the  difference  between  the  sales  and  expenses;  also  how 
net  proceeds  are  sent  or  credited. 

FORM  OF  ACCOUNT  SALES. 

Hamilton,  Jan.  25,  1902. 


Account  of  Sales  of  900  bushels  of  Wheat,  received  Jan.  9,  1902, 
to  be  sold  by  John  Wilson,  Commission  Merchant,  Hamilton,  on  account 
and  risk  of  William  Stearns,  Walkerton,  Consignor. 


Jan. 

8 

I Sold  200  bu.  W.  Wheat (& 

1 2 <3  2 ko  00 

1 1 

i5 

11  400  11  R.  Wheat 

1 25i 

500  00 

ft 

24 

11  300  11  W.  Wheat 

1 30 

390  00 

$1140  00 

Charges 

Jan. 

7 

Paid  Cartage,  900  bu 

XA 

$4  5° 

Storage,  900  bus 

13  50 

Commission,  ij4%  of  sales 

28  00 

46  00 

Net  proceeds  placed  to  your  credit. . 

$1094  00 

E.  & 0.  E. 

John  Wilson. 

• 
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14.  Enforcing1 2  Collection  Of  a Debt  on  the  evidence  of  a book  ac- 
count is  usually  accomplished  by  sueing  in  a Court  of  competent  jurisdiction, 
and  placing  in  Court  a statement,  duly  sworn  to,  before  a Magistrate  or  Com- 
missioner, on  the  following  points  : 

(1)  That  the  foregoing  copy  of  account  is  taken  correctly  from  the  book 

of  original  entry. 

(2)  That  the  charges  were  made  at  or  about  the  time  of  their  respective 

dates. 

(3)  That  the  gbods  were  sold  and  delivered,  or  the  services  rendered,  at 

or  about  the  time  the  charges  were  made. 

(4)  That  the  charges  are  correct,  and  the  account  just. 


CHAPTER  26. 


RECEIPTS  AND 


RELEASES. 


A Receipt. 

Explicitness  Necessary. 
Preservation  of  Stubs  of  Receipts. 
Various  Forms  of  Receipts. 

Release. 

Form  of  Mutual  Release. 
Composition  Deed. 

Form  of  Composition  Deed. 


1.  A Receipt  is  an  acknowledgement  in  writing,  that  the  person  by  whom 
it  was  signed  has  received  from  a party  named  in  the  receipt,  something  of 
value,  such  as  money,  negotiable  paper,  goods,  services,  etc.  As  a rule,  a 
Receipt  is  strong  evidence,  that  such  money,  goods,  services,  etc.,  have  been 
given.  It  is  not  conclusive  evidence,  however,  as  the  Receipt  might  have 
been  obtained  by  fraud,  or  misrepresentation,  or  mistake.  The  Receipt  may 
be  contradicted  by  other  evidence,  and  thus  rendered  invalid.  There  are  many 
kinds  of  Receipts.  The  following  are  a few  of  the  kinds  in  use 


(1)  Receipt  for  money,  or  services,  or  goods  paid,  in  entire  or 

partial  settlement  of  an  account  or  debt. 

(2)  Deposit  Receipt,  as  per  page  84. 

(3)  Warehouse  Receipt. 

(4)  Shipping  Receipt. 

(5)  Bills  of  Lading. 


2.  Explicitness  Necessary. — The  carelessness  of  many  business  men 
in  the  drawing  out  of  Receipts  is  simply  suprising.  They  are  frequently  nothing 
more  than  a simple  acknowledgement  of  money  paid,  without  regard  to  the 
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purpose  or  reason  for  which  it  was  paid,  or  to  the  application  of  such 
payment. 

Every  Receipt  should  state  explicitly  the  intention  of  the  parties  respecting 
the  application  of  the  payment ; and  should  give  all  reasonable  particulars  re- 
garding it.  For  example  : Smith  pays  $10  to  Jones,  for  rent.  Now  the  Re- 
ceipt given  by  Jones  should  not  only  state  that  the  $10  was  for  rent,  but 
should  state  what  particular  month  the  rent  was  for ; also  the  property  on 
which  the  rent  was  paid.  Too  much  care  cannot  be  exercised  in  drawing 
business  papers  of  this  class. 

3.  Preservation  Of  Stubs  Of  Receipts. — Every  careful  business  man 
will  get  his  Receipts  printed  and  bound  in  book  form,  with  a stub  attached, 
on-  which  to  write  particulars  of  the  Receipts  given,  such  as  : — 

(1)  The  date  and  number. 

(2)  The  name  and  address. 

(3)  The  amount  of  money  or  description  of  goods. 

(4)  The  purpose  for  which  #the  money  was  paid. 

It  is  not  uncommon  for  persons  to  claim  that  they  have  Receipts  for 
money  that  they  never  paid.  A claim  of  that  kind  can  easily  be  silenced,  if 
you  can  refer  to  the  stubs  of  your  Receipts. 

4.  Forms  of  Receipts. — The  following  are  a few  of  the  forms  in  com- 
mon use.  (The  form  of  a Deposit  Receipt  will  be  found  on  page  70.) 

Receipt  for  Rent : 

|j  No.  62.  Waterloo,  Feb.  i 

I Received  from  M.  D.  McKinnon,  the  sum  of  Thirty-five  Dollars, 
($35,)  being  payment  of  Rent  of  house  No.  638,  Main  street,  for  the 
month  of  Jan.  last. 

B $35.  James  Robertson. 


Receipt  for  payment  on  Account : 


No.  721.  Latona,  Feb.  28,  1902. 

[Received  from  Alex.  P.  Ledingham  the  sum  of  Fifty  Dollars,  on 
account. 

| $50.  Jno.  K.  McGillivray. 
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Receipt  in  full  of  Account : 
No.  97. 


Sullivan,  March  i,  1902. 


Received  from  John  Halliday,  the  sum  of  Fifteen  ywq  Dollars,  being  n 
payment  in  full  of  account  to  date.  | 

Christopher  Robertson.  | 

txxxxrazxxziJ 


I $I 
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5.42. 
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Receipt  in  full  of  all  demands  : 


NfYYYYYTYYYYYTYYYirYYYYXYYYYY  Y YYYYlfYYYY  a 


| No.  246.  Holland,  March  15,  1902.  | 

| Received  from  James  Robertson,  Forty-one  y2^  Dollars,  being  pay-  § 

| ment  in  full  of  all  demands  to  date. 

| ^ $41.28.  W.  B.  Brennan. 

Receipt  for  Taxes  : 

No.  427.  Kilsyth,  Nov.  28,  1902. 

R Received  from  James  Cochrane,  the  sum  of  Twenty-nine  Tyy  DoF  □ 
lars,  being  payment  of  Taxes  on  lot  No.  7 in  the  7th  concession  of  the  jj 
Township  of  Derby,  for  the  year  1902.  g 

$29.13.  B.  Wilkinson,  Collector.  Jj 

Receipt  for  Promissory  Note  : 


( Endorsement  Receipt  for  money  paid  on  a note , To  be  written 
across  the  back  of  the  Note.) 

Ready,  Aug.  1902. 

Received  on  the  within  Note,  Thirty  Dollars. 

$30.  Wm.  Beaton. 

Receipt  for  Title  Deeds  : 

Desboro,  Jan.  30,  1902. 

Received  from  Alex.  Sinclair  the  following  Title  Deeds  of  lot  No.  10,  com 
cession  7,  in  the  Township  of  Derby,  for  safe  keeping,  said  Deeds  to  be  re- 
turned to  him  on  demand  : — 

Deed,  John  Smith  to  Alex.  Leslie,  dated  March  4,  1878. 
h Alex.  Leslie  to  Thos.  Sloane,  dated  July  9,  1882. 
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Deed,  Thos.  Sloan  to  Paul  Wardell,  dated  Feb.  4,  1886. 
n Paul  Wardell  to  Alex.  Sinclair,  dated  March  4,  1896. 

Wm.  Douglas. 

5.  Releases. — A Release  is  a written  discharge  of  a claim,  debt  or  demand, 
held  against  one  person  by  another.  It  is  given  under  seal,  and  will  cancel 
any  debt,  whether  acknowledged  or  not. 

No  special  form  of  words  is  necessary,  all  that  is  necessary  is  that  the  words 
convey  the  intention  to  release,  acquit  and  discharge  the  person  from  the  debt. 

Releases  are  made  (1)  Individual—  By  one  person  releasing  another 
from  a debt  or  demand. 

(2)  Mutual — Where  two  persons  have  been  trading  with  one  another, 

and  have  contra  accounts.  When  a settlement  is  made,  they  frequently  re- 
lease one  another  from  all  demands. 

6.  Form  of  General  Release  given  Mutually— 

This  Indenture,  made  the  15th  day  of  March,  A.D.  1902,  between  Henry  Ballard  of  the  first  part : and 
James  Fairfield  of  the  second  part. 

Whereas,  there  have  been  divers  accounts,  dealings  and  transactions  between  the  said  parties  hereto  respect- 
ively, all  of  which  have  now  been  finally  adjusted,  settled  and  disposed  of,  and  the  said  parties  hereto  have 
respectively  agreed  to  give  each  other  the  mutual  releases  and  discharges  hereinafter  contained  in  manner 
hereinafter  expressed. 

Now  theiefore  these  Presents  witness,  that  in  consideration  of  the  premises  and  of  the  sum  of  One  Dollar, 
of  lawful  money  of  Canada  to  each  of  them,  the  said  parties  hereto  respectively  paid  by  each  of  them  at  or  be- 
fore the  sealing  and  delivery  hereof,  (the  receipt  whereof  is  hereby  acknowledged),  each  of  them  the  said 
parties  hereto  respectively,  doth  hereby  for  himself  and  herself  respectively,  his  and  her  respective  heirs, 
executors,  administrators  and  assigns,  remise,  release  and  forever  acquit  and  discharge  the  other  of  them,  his 
and  her  heirs,  administrators  and  assigns,  and  all  his,  her  and  their  lands  and  tenements,  goods,  chattels, 
estate  and  effects  respectively  whatsoever  and  wheresoever,  of  and  from  all  debts,  sum  and  sums  of  money, 
accounts,  reckonings,  actions,  suits,  cause  and  causes  of  action  and  suit,  claims  and  demands  whatsoever, 
either  at  law  or  in  equity,  or  otherwise  howsoever,  which  either  of  the  said  parties  now  have,  or  has.  or  ever 
had,  or  might  or  could  have,  against  the  other  of  them,  or  any  account  whatsoever,  of  and  concerning  any 
matter,  cause  or  thing  whatsoever  between  them,  the  said  parties  hereto  respectively,  from  the  beginning  of 
the  world  down  to  the  date  of  these  presents. 

In  witness  whereof  the  said  parties  have  hereunto  set  their  hands  and  seals. 


7.  Composition  Deed. — When  a person  who  is  insolvent,  settles  with 
his  creditors  for  smaller  sums  than  his  debts  to  each  one,  the  creditors  grant 
him  a Release  from  such  debts  under  seal.  The  Release  is  called  a “ Com- 
position Deed.”  The  following  is  a common  form. 


To  All  Persons  to  whom  these  Presents  may  come,  we  who  have  hereunto  set  our  hands  and  seals,  cred- 
itors of  John  Shriver  of  the  town  of  Brockville,  send  greeting.  Whereas  the  said  John  Shriver  is  indebted  to 
us  his  said  creditors,  in  several  sums  of  money,  which  he  is  not  able  fully  to  satisfy  and  discharge  : We 
therefore  have  agreed,  and  do  hereby  agree,  to  accept  the  sum  of  Two  Hundred  Dollars  in  full  payment  and 
satisfaction  of  all  the  debts,  owing  to  us  respectively  at  the  date  hereof,  by  and  from  the  said  John  Shriver, 
Which  is  paid  by  or  for  the  said  John  Shriver  to  Andrew  Storms,  Sidney  Warner  and  Billa  Flint,  for  the  use 
of  and  to  the  intent  that  the  same  may  be  shared  and  divided  amongst  us  his  said  creditors,  in  proportion  and 
according  to  the  debts  to  us  severally  due  and  owing. 

Now  therefore  know  ye,  that  for  the  consideration  aforesaid,  each  of  us,  the  said  creditors  who  have  here- 
unto set  our  hands  and  seals,  for  him  and  herself,  his  and  her  heirs,  executors  and  co-partners,  doth  by  these 
presents,  remise,  release  and  forever  discharge  the  said  John  Shriver,  his  heirs,  executorsand  administrators, 
of  and  from  our  said  several  debts,  and  all.  and  all  manner  of  action  and  actions,  claim  or  demand,  which 
against  the  said  John  Shriver,  each  and  every  of  us  the  said  creditors  now  hath,  or  which  each  and  every  of 
our  heirs,  executors  or  administrators,  respectively,  hereafter  may,  can  or  ought  to  have,  claim  or  demand  for. 
upon,  or  by  reason  of  the  said  several  and  respective  debts  to  us  severally  due  and  owing,  or  for  or  by  reason 
of  any  other  matter,  oause  or  thing  whatsoever  from  the  beginning  of  the  world. 

In  witness  whereof  the  said  parties  hereto  have  hereunto  set  their  hands  and  seals  this  15th  day  of  March, 
A.  D.  1902. 


Signed  Sealed  and  Delivered 

: „ c 


in  the  presence  of 
JOEL  KRIBBS. 


HENRY  BALLARD,  (L.  S.) 
JAMES  FAIRFIELD,  (L.  S,) 


Signed,  Sealed  and  Delivered 


in  the  presence  of 
MOSES  FRY. 


J 


ANDREW  STORMS. 
SIDNEY  WARNER. 
BILLA  FLINT. 
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INTEREST. 


Definition. 

The  Elements  of  Cost. 

On  What  Allowed. 

- Legal  Rate. 

Any  Rate  May  be  Agreed  Upon. 
Compound  Interest. 

Discount. 


1 . Definition. — The  popular  definition  of  Interest  is  “ Money  paid  for  the 
use  of  money.”  To  be  a little  critical,  we  might  observe  that  the  money  paid 
is  cash,  from  a Book-keeper’s  view  point,  and  this  Cash  is  paid  for  somethmg 
just  the  same  as  cash  is  paid  for  merchandise  or  anything  else.  It  would  be 
incorrect  to  call  cash  bread , because  it  was  paid  for  a loaf  of  bread.  We  pay 
cash  for  interest — for  the  use  of  money. 

The  use  of  money  is  Interest,  strictly  speaking.  It  is  usually  calculated 
at  a certain  rate  per  cent,  per  year. 


2.  The  Elements  Of  Cost. — The  elements  that  regulate  the  price  of 
Interest  at  any  particular  time  or  place,  are, — 

(1)  The  real  worth  of  the  use  of  the  money  at  the  time.  The  standard 
for  this  element  can  be  reckoned  as  the  rate  on  Government  or  Municipal 
bonds  or  debentures,  where  the  security  is  unquestionable,  and  the  Interest 
paid  regularly. 

(2)  The  risk  attending  the  lending  of  it.  If  there  is  any  risk  of  losing 
it,  the  lender,  who  runs  the  risk,  would  expect  pay  for  the  risk,  over  and  above 
ordinary  rates. 

(3)  The  supply  and  demand.  Plenty  of  money  and  no  person  wishing 
to  borrow,  will  produce  a low  rate.  Scarcity  of  money  and  many  persons  want- 
ing it,  will  produce  a high  rate. 


3.  On  What  Allowed. — There  are  three  classes  of  cases  where  Interest 
is  allowed,  as  follows  : — 

(1)  Where  it  has  been  especially  agreed. upon.  Example— an  interest- 
bearing  note. 

(2)  Where  money  is  borrowed,  or  a debt  is  contracted,  or  money  detain- 
ed, although  there  is  no  expressed  agreement,  it  is  customary  to  pay  Interest 
in  such  cases,  at  six  per  cent. 

(3)  Where  a debt  is  not  paid  when  it  becomes  due,  it  will  bear  interest 
after  maturity  at  six  per  cent. 


ic8 


INTEREST. 


4.  Legal  Rate. — The  legal  rate  in  Canada  is  Six  per  cent.  The  meaning 
of  this  is, — 

(1)  That  in  case  Interest  is  provided  for,  in  a contract  or  bargain  and  no 
rate  mentioned,  the  rate  will  be  Six  per  cent. 

(2)  If  a debt  is  not  paid  when  due,  Interest  will  be  collectable  at  Six  per 
cent,  from  the  due  date  till  paid.  If  a promissory  note  is  not  paid  when  due, 
and  there  is  no  interest  stipulated  in  it,  Six  per  cent,  is  collectable  after  maturity. 

(3)  If  a note  or  bill  of  exchange  stipulates  for  Interest  without  naming 
a rate,  it  will  bear  Interest  from  its  date  at  Six  per  cent,  until  it  is  paid.  If  it 
shows  an  agreement  for  a higher  rate  than  Six  per  cent.,  by  such  words  as, 
“with  interest  from  date  at  ten  per  cent,  per  annum,”  this  will  bring  Interest 
at  Ten  per  cent,  till  due,  but  only  Six  per  cent  till  after  maturity. 

(4)  If  a note  or  bill  is  to  draw  Interest  from  its  date  until  it  is  paid,  at 
a higher  rate  than  Six  per  eent.,  the  agreement  for  such  must  be  evidenced  by 
such  words  as  “with  Interest  from  date,  both  before  and  after  maturity,  until 
it  is  paid  at  Ten  per  cent,  per  annum.” 

5.  Any  Rate  may  be  Agreed  Upon  between  the  parties,  and  such  an 
agreement  is  enforceable  at  law.  There  are  no  restrictions  as  to  what  persons 
may  agree  upon  in  the  way  of  Interest.  If  I agree  to  pay  you  Two  per  cent, 
per  month,  that  is  24  per  cent,  per  annum,  you  can  collect  this  amount,  as 
there  are  no  Usury  Laws  in  Canada. 

6.  Compound  Interest. — On  Mortgage  or  Real  Estate,  Interest  may  be 
collected  on  interest  in  arrear,  but  not  at  any  higher  rate  than  what  the  mort- 
gage itself  bears.  This  must  be  agreed  upon  in  the  mortgage. 

7-  Discount  is  interest  allowed  for  the  payment  of  a debt  before  it  is  due. 
Although  known  by  the  name  of  “Discount,”  there  is  no  difference  between  it 
and  interest,  and  the  majority  of  book-keepers  put  both  into  one  account. 
If  Smith  holds  a note  against  Jones  for  $ioo(  due  a year  hence,  and  he  sells 
it  to  Jones  or  any  other  person  now,  for  $90,  he  simply  gets  the  use  of  the 
money  for  a year,  and  pays  for  it  with  $10  for  the  note.  It  is  the  use  of  the 
money  he  pays  for,  the  same  as  in  Interest.  There  are  two  kinds  of  Discount, 
differing  according  to  the  mode  of  calculation: 

(1)  Bank  Discount , which  is  the  simple  Interest  taken  off  the  face 
of  the  debt  for  payment  before  it  is  due ; the  amount  remaining  is  called 
the  Present  Worth . 

(2)  True  Discount,  where  Interest  on  the  present  worth  only,  is 
taken  off  the  debt  for  payment  before  it  is  due. 
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' Definition. 

Vendor. 

Vendee. 

Sale  versus  Barter. 

Necessary  Points. 

The  Property  Must  Exist. 

I The  Property  Must  be  Legally  Saleable. 

Competent  Parties. 

I Mutual  Assent. 

The  Price. 

Without  Fraud. 

The  Statute  of  Frauds. 

Evidence  of  a Sale. 

Sale  Must  be  Bona  Fide. 

Bill  of  Sale  Form. 

1.  Definition. — A sale  of  personal  property  is  a transfer  of  ownership  for 
a price  payable  in  money.  The  money  paid  is  the  consideration.  Since  the 
Law  of  Contracts  is  largely  the  foundation  of  all  Commercial  Law,  frequent 
references  will  be  made  to  the  foregoing  chapters  on  Contracts,  and  some  of 
the  principles  repeated. 

2.  — The  Vendor  is  the  name  often  given  to  the  seller  of  property. 

3.  — The  Vendee  is  the  name  for  the  purchaser  or  buyer  of  any  property. 

4.  —Sale  versus  Barter. — The  consideration  for  the  property  transferred 
in  case  of  a sale  is  money.  If  A exchanges  five  cords  of  wood  with  B for  a 
suit  of  clothes,  it  is  a barter — not  a sale.  Money  is  the  only  standard  of 
value,  therefore  no  value  can  be  established  in  a trade. 

5.  Necessary  Points. — The  seven  requisites  to  a contract  may  be  re- 
called,  and  applied  to  sales  of  Personal  Property.  (See  Chapter  1,  Section  10) 

(1)  It  must  be  possible  by  existence  of  the  property. 

(2)  It  must  be  legal. 

(3)  The  parties  must  be  competent. 

(4)  It  must  be  assented  to  by  both  parties. 

(5)  There  must  be  a consideration  or  price. 

(6)  There  must  be  no  fraud. 
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(7)  It  must  conform  to  the  statute  of  frauds  as  to  being  evidenced  by 
being  in  writing  in  some  cases,  or  by  a partial  payment  or  partial  delivery  of 
the  goods. 

6.  The  Property  Must  Exist.— A sale  of  property  can  not  take  place 
unless  the  property  actually  exists.  If  it  is  destroyed , and  the  parties,  not 
knowing  anything  of  its  destruction,  sell  and  buy  it,  the  sale  is  void.  A sells 
B a certain  piano.  If  the  piano  has  already  been  burned,  the  sale  is  an 
impossibility. 

7.  The  Property  Must  be  Legally  Saleable. — Any  sale  of  property 
prohibited  by  statute  is  void.  A sale  of  goods  smuggled  into  the  country,  or 
manufactured  in  the  country  secretly  without  paying  excise  to  which  they  are 
subject,  is  void.  Stolen  goods  are  not  saleable,  as  the  seller  is  not  the  owner 
and  cannot  give  a better  title  than  he  has  himself.  The  lawful  owner  can 
claim  them  wherever  he  finds  them. 

8.  Competent  Parties. — The  goods  must  be  the  property  of  the  seller, 
and  he  must  be  of  legal  age  and  sound  mind,  or  the  sale  would  be  voidable. 

9.  Mutual  Assent. — Both  parties  must  be  willing  to  transfer  the  property, 
and  must  agree  as  to  the  price.  This  is  usually  accomplished  by  an  offer 
and  an  acceptance . 

10.  The  Price  is  the  consideration  that  moves  the  seller  to  part  with  his 
property.  It  must  be  payable  in  money. 

11.  Without  Fraud. — As  in  any  contract,  so  in  a sale  of  property,  fraud 
by  misrepresentation  or  concealment,  renders  the  sale  voidable. 

12.  The  Statute  Of  Frauds  provides  that  all  sales  of  personal  property 
under  Forty  Dollars  ($40)  may  be  made  verbally . Over  that  amount  they 
must  be  evidenced  in  some  one  of  the  following  ways,  by— 

(1)  A partial  payment,  (earnest  money,)  or 

(2)  A partial  delivery  of  the  goods,  or 

(5)  Some  memorandum  of  the  bargain  in  writing  to  be  signed  by  the 
parties  chargeable  therewith. 

The  memorandum  may  be  of  the  simplest,  yet  if  signed  by  the  parties,  i* 
will  comply  with  the  statute.  The  following  is  0 simple  form  ?**^ 
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Kilsyth,  Jan.,  15,  1902. 

D.  Hilts  buys  from  James  Agnew,  Sixty  colonies  of  Italian  bees,  at  Six 
dollars  per  colony.  D.  Hilts. 

Jas.  Agnew. 

13.  Evidence  Of  a Sale. — Every  sale  of  Personal  Property  should  be 
evidenced  in  one  of  two  ways: — viz  : either 

(1)  By  an  actual,  immediate,  and  continued  change  of  possession ; or 

(2)  The  registration  of  a Bill  of, Sale  within  five  days  of  the  execution 
of  Bill  of  Sale  in  the  office  of  the  Clerk  of  the  County  Court  of  the  District. 
This  applies  to  Ontario.  The  limitation  of  the  time  for  registration  or  filing 
of  a Bill  of  Sale  to  five  days  has  been  dispensed  with  in  Manitoba,  so  that  now 
filing  and  registration  may  be  effected  at  any  time— the  instrument,  however, 
taking  effect  from  the  date  of  filing  or  registration  only,  as  against  execution 
creditors,  subsequent  mortgages  or  purchasers. 

Suppose  A sells  to  B a horse  for  $80.  It  is  expected  that  the  horse  would 
be  removed  forthwith  from  A’s  stable  to  B’s  stable,  every  person  may  then 
know  of  the  change  of  ownership.  If,  however,  the  horse  is  to  remain  in  A’s 
stable,  people  generally  could  not  know  of  the  sale.  If  in  any  way  the  sale  is 
not  apparent  by  the  property  changing  hands,  it  is  necessary  to  register  a Bill 
of  Sale  so  that  interested  persons  may  be  able  to  find  out  any  change  of  owner- 
ship. This  is  especially  necessary  in  case  of  a person  selling  out  a stock  of 
goods  in  a shop  to  another  person,  and  still  remaining  in  the  shop  and  carrying 
on  the  business  as  usual.  If  the  seller  retain  possession  of  an  article  after  the 
sale  of  it,  unless  a Bill  of  Sale  were  registered,  the  statutory  law  presumes  that 
there  is  fraud  in  the  sale. 

- t 

14.  Sale  must  be  Bona  Fide. — There  have  been  so  many  cases  of  at- 
tempt at  fraud,  before  the  Courts,  on  account  of  persons  transferring  their  prop- 
erty to  their  friends,  to  save  it  from  creditors,  that  the  legislation  has  been 
made  very  stringent  to  prevent  all  pretended  tranfers. 

(1)  The  purchaser  must  make  affidavit  that  the  sale  is  bona  fide  for  a 
consideration  that  is  named  in  the  affidavit,  and  not  for  the  purpose  of  secur- 
ing the  property  against  the  creditors  of  the  seller. 

(2)  The  witness  to  the  execution  of  the  Bill  of  Sale  must  make  affidavit 
as  to  the  proper  signing,  etc.,  of  the  document,  and  as  to  the  date  of  the 
execution  thereof* 
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1 5.  Form  of  Bill  of  Sale— 

This  Indenture,  made  the  24th  day  of  January,  in  the  year  of  our  Lord 
one  thousand  nine  hundred  and  two  ; 

Between  William  Kyle  Ireland  of  the  Town  of  Meaford,  in  the  County  of 
Grey  and  Province  of  Ontario,  Bookseller  and  Stationer,  the  Vendor,  of  the 
First  Part;  and  Henry  Peter  Adair,  of  the  Town  of  Meaford  aforesaid,*  sales- 
man, the  Vendee,  of  the  Second  Part : 

Whereas  the  said  party  of  the  First  Part  is  possessed  of  the  Stock  of  Books 
and  Stationery  and  shop  fixtures  herein  set  forth,  described  and  enumerated, 
and  hath  contracted  and  agreed  with  the  said  party  of  the  Second  Part  for 
the  absolute  Sale  to  him  of  the  same,  for  the  sum  of  Nine  Hundred  Dollars : 
Now  this  Indenture  Witnesseth,  that  in  pursuance  of  the  said  agree- 
ment, and  in  consideration  of  the  sum  of  Nine  Hundred  Dollars  of  lawful 
money  of  Canada,  paid  by  the  said  party  of  the  Second  Part  to  the  party  of 
the  First  Part,  at  or  before  the  sealing  and  delivery  of  these  Presents;  (the 
receipt  whereof  is  hereby  acknowledged,)  he,  the  said  party  of  the  First  Part, 
Hath  Bargained,  sold,  assigned,  transferred,  and  set  over,  and  by  these 
Presents  Doth  Bargain,  sell,  assign,  transfer,  and  set  over  unto  the  said 
party  of  the  Second  Part,  his  executors,  administrators  and  assigns, 

All  these  the  said  Stock  of  Books  and  Stationery,  and  shop  fixtures,  as 
per  inventory  hereto  attached,  and  marked  “A,” 

And  all  the  right,  title,  interest,  property,  claim  and  demand  whatsoever, 
both  at  Law  and  in  Equity,  or  otherwise  howsoever,  of  him,  the  said  party  of 
the  First  Part,  of,  in,  to,  and  out  of  the  same,  and  every  part  thereof : 

To  have  and  to  hold  the  said  hereinbefore  assigned  books,  Stationery, 
and  shop  fixtures,  and  every  of  them,  and  every  part  thereof,  with  the  appur- 
tenances, and  all  the  right,  title,  and  interest  of  the  said  party  of  the  First 
Part  thereto  and  therein,  as  aforesaid,  unto  and  to  the  use  of  the  said  party  of 
the  Second  Part,  his  executors,  administrators,  and  assigns,  to  and  for  his  and 
their  sole  and  only  use  FOREVER  ; 

And  the  said  party  of  the  First  Part,  Doth  hereby  for  his  heirs,  executors, 
and  administrators,  COVENANT,  PROMISE  and  AGREE  with  the  said 
party  of  the  Second  Part,  his  executors  and  administrators,  in  manner  following, 
that  is  to  say,  That  he,  the  said  party  of  the  First  Part,  is  now  rightfully  and 
absolutely  possessed  of,  and  entitled  to,  the  said  hereby  assigned  Books  and 
Stationery,  and  shop  fixtures,  and  every  of  them,  and  every  part  thereof : 

And  that  the  said  party  of  the  First  Part,  now  hath  in  himself  good  right  to 
assign  the  same  unto  the  said  party  of  the  Second  Part,  his  executors,  admin- 
istrators and  assigns,  in  manner  aforesaid,  and  according  to  the  true  intent 
and  meaning  of  these  presents:  And  that  the  said  party  hereto,  of  the  Second 
Part,  his  executors,  administrators  and  assigns,  shall  and  may  from  time  to 
time,  and  at  all  times  hereafter,  peaceably  and  quietly  have,  hold,  possess,  and 
enjoy  the  said  hereby  assigned  property,  and  every  of  them,  and  every  part 
thereof,  to  and  for  his  own  use  and  benefit,  without  any  manner  of  hindrance, 
interruption,  molestation,  claim  or  demand  whatsoever,  of,  from  or  by  him  the 
said  party  of  the  First  Part,  or  any  person  or  persons  whomsoever:  And  that 
free  and  clear,  and  freely  and  absolutely  released  and  discharged,  or  otherwise, 
at  the  cost  of  the  said  party  of  the  Frst  Part,  effectually  indemnified  from  and 
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against  all  former  and  other  bargains,  sales,  gifts,  grants,  titles,  charges  and 
incumbrances  whatsoever  : 

And  moreover,  that  he  the  said  party  of  the  First  Part,  and  all  persons 
rightfully  claiming,  or  to  claim  any  estate,  right,  title  or  interest,  of,  in,  or  to 
the  said  hereby  assigned  goods  and  fixtures,  and  every  of  them,  and  every 
part  thereof,  shall  and  will  from  time  to  time,  and  at  all  times  hereafter  upon 
every  reasonable  request  of  the  said  party  of  the  Second  Part,  his  executors, 
administrators  or  assigns,  but  at  the  cost  and  charges  of  the  said  party  of  the 
Second  Part,  make,  do  and  execute,  or  cause  or  procure  to  be  made,  done 
and  executed,  all  such  further  acts,  deeds  and  assurances  for  the  more  effectu- 
ally assigning  and  assuring  the  said  hereby  assigned  goods  and  fixtures  unto 
the  said  party  of  the  Second  Part,  his  executors,  administrators  and  assigns,  in 
manner  aforesaid,  and  according  to  the  true  intent  and  meaning  of  these  Pres- 
ents, as  by  the  said  party  of  the  Second  part,  his  executors,  administrators  or 
assigns,  or  his  Counsel,  shall  be  reasonably  advised  or  required. 

In  Witness  Whereof,  the  said  parties  to  these  Presents  have  hereunto  set 
their  hands  and  seals,  the  day  and  year  first  above  written. 

Signed,  Sealed  and  Delivered  f W.  K.  Ireland.  (L.S.) 

in  the  presence  of 

W.  J.  Gray.  [ H.  P.  Adair.  (L.S.) 

Affidavit  of  the  purchaser  as  to  the  sale  being  bona  fide  for  value . 

County  of  Grey.  I I,  Henry  Peter  Adair,  of  the  Town  of  Meaford,  in 
V the  County  of  Grey,  the  Vendee  in  the  foregoing 
to  wit  J Bill  of  Sale,  make  oath  and  say  : 

That  the  sale  therein  made  is  bona  fide , and  for  good  consideration, 
namely: — The  sum  of  Nine  Hundred  Dollars,  and  not  for  the  purpose  of 
holding  or  enabling  me,  this  deponent,  to  hold  the  goods  mentioned  therein 
against  the  creditors  by  the  said  bargainor. 

Sworn  before  me  at  Meaford,  1 

in  the  County  of  Grey,  this  24th  - H.  P.  Adair. 

day  of  January,  A.D.  1902.  J 

C.  R.  Sing, 

A Commissioner  for  taking  affidavits  in  H '.  Cffi. 

Affidavit  of  Witness. — All  Bills  of  Sale,  Chattel  and  Real  Estate  Mort- 
gages, Deeds  of  Land,  &c,,  require  an  affidavit  of  the  person  who  witnessed 
the  signatures,  covering  the  following  points  as  proofs  of  the  proper  and  regular 
execution  of  the  document  : — 

(1)  That  the  witness  was  present  and  saw  the  signing,  sealing,  &c. 

(2)  The  place  where  such  execution  was  done,  and  date  of  execution, 

(3)  That  he  knows  the  parties  to  the  contract. 

(4)  That  he  is  the  witness  to  the  document. 
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Affidavit  of  witness,  proving  signing,  sealing  and  delivery  of  the  Bill  of  Sale. 

ONT  ARIO : I,  William  James  Gray,  of  the  Town  of  Meaford,  in 

the  County  of  Grey,  gentleman,  make  oath  and  say: 
County  of  Grey.  V That  I was  personally  present,  and  did  see  the  within 
Bill  of  Sale  duly  signed,  sealed  and  executed  by  Wm. 
to  wit  : , Kyle  Ireland  and  Henry  Peter  Adair,  the  parties 

thereto  ; And  that  I,  this  deponent,  am  a subscribing  witness  to  the  same ; 
And  that  the  name  W.  J.  Gray,  set  and  subscribed  as  a witness  to  the  ex- 
ecution thereof,  is  of  the  proper  handwriting  of  me  the  deponent ; AND  that 
the  same  was  executed  at  the  Town  of  Meaford,  on  the  twenty-fourth  day  of 
January,  A.D.  1902. 


to  the  Bill  of  Sale.  If  only  a few  articles  are  sold,  then  they 
should  be  fully  described  in  the  Bill  of  Sale  itself. 


1.  Time  of  Performance.— A sale  of  property  may  be 

(1 ) Executed , if  the  articles  sold  are  immediately  transferred  to  the 
purchaser,  and  paid  for  ; or, 

(2)  Executory , if  the  property  is  to  be  delivered  or  transferred  at  some 
future  time.  An  executory  sale  is  simply  an  agreement  to  sell.  It  is  com- 
pleted by  the  delivery  of  the  goods.  Its  time  of  completion  depends  on  the 
terms  of  the  bargain.  It  may  depend  on  the  happening  of  some  event,  such 
ms  the  payment  of  the  goods; 


W.  J.  Gray. 

I 


C.  R.  Sing,  A Commissioner  for  taking  affidavits  in  H.  C.J. 


Note.  A full  inventory  of  the  stock  of  goods  should  be  attached 
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Sales  of  Goods  in  Transit. 
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2.  Executed  Sales.— In  executed  sales,  there  must  be  a delivery  of  the 
property,  which  may  be — 

(1)  An  Actual  Delivery,  where  the  property  is  portable  and  can  be 
easily  handled ; or, 

(2)  A Constructive  Delivery , where  the  article  cannot  be  handled,  and 
something  is  handed  to  the  purchaser,  that  takes  the  place  of  the  goods.  The 
following  are  examples  : — 

(1)  A Bill  of  Lading  to  represent  goods  in  the  hands  of  a Railway  or 
Shipping  Company; 

(2)  A Warehouse  Receipt,  representing  goods  stored; 

(3)  The  key  of  the  storehouse  where  the  goods  are  kept. 

In  case  of  delivery  by  Bill  of  Lading  or  Warehouse  Receipt,  an  assignment 
should  be  endorsed  on  it. 

3.  Executory  Sales  are  those  not  performed  at  the  time  of  making  an 
agreement  to  sell.  It  was  noted  in  the  previous  chapter  that  the  property 
must  exist  when  the  contract  is  made.  I might  agree  to  sell  you  a mowing 
machine,  to  be  delivered  on  the  10th  of  June  next.  If  that  machine  is  now 
in  existence,  it  is  an  agreement  to  sell.  If  I agree  to  make  a machine, 
and  deliver  it  to  you  on  the  10th  of  June  next,  you  have  made  a contract 
with  me  for  labor  and  material , and  not  a contract  of  sale.  In  an  executory 
sale,  the  seller  runs  all  risk  until  he  has  transferred  the  title  to  the  buyer.  If 
the  mowing  machine  above  referred  to,  were  destroyed  by  fire  before  I deliv- 
ered it  to  you,  it  would  be  my  loss. 

Executory  sales  are  frequently  conditional . Of  these  we  might  mention 

(1)  Sales  on  trial ; 

(2)  Sales  by  sample  or  description  ; 

(3)  Sales  of  goods  in  transit. 

In  a conditional  sale,  the  title  of  the  property  does  not  pass  to  the  pur- 
chaser until  the  conditions  are  fulfilled. 

4.  Sales  On  Trial. — Very  frequently  sales  are  made,  conditioned  on  the 
article  suiting  the  purchaser,  or  doing  some  specified  kind  of  work.  There 
should  be  a specified  time  for  trial  mentioned  in  the  agreement.  The  loss  by 
wear  or  consumption  during  the  period  of  trial  falls  upon  the  seller,  as  he  is 
still  the  owner.  Though  the  prospective  purchaser  has  possession , he  has 
not  any  title.  If  he  does  not  approve  of  the  article,  he  must  return  it  to  the 
seller,  or  notify  the  seller  to  remove  it.  If  he  does  not  return  it,  or  give  notice 
that  it  does  not  suit,  within  the  specified  time,  the  sale  is  completed.  A offers 
to  sell  to  B a sewing  machine  for  $30,  but  to  give  it  to  him  on  trial  for  a month; 
B must  reject  the  machine  within  the  month*  or  he  is  bound  to  keep  it; 
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5.  Sales  by  Sample  OP  Description. — Sales  are  often  made  by  sample. 

X shows  Y a sample  bushel  of  apples,  and  sells  him  1000  bushels  of  such 
apples.  There  is  an  express  warranty,  that  the  1000  bushels  of  apples,  when 
delivered,  will  be  just  such  apples  as  shown,  in  kind  and  quality.  This  ex- 
pressed or  implied  warranty  is  the  condition  of  the  sale.  If  X tries  to  de- 
liver another  kind  or  quality  of  fruit,  Y may  refuse  it,  or  give  notice  to  the 
seller  to  that  effect.  In  sales  by  description,  written  or  verbal,  goods  must 
correspond  to  the  description.  Commercial  travellers  make  almost  all  the 
wholesale  sales  either  by  sample  or  description. 

6.  Sale  Of  Goods  in  Transit. — Goods  in  transit  by  boat  or  rail  may  be 
sold,  the  condition  being  that  the  goods  arrive  as  expected.  If  the  title  of  the 
goods  has  been  transferred  by  endorsement  of  a Bill  of  Lading,  the  sale  is  not 
a conditional  sale,  but  a sale  absolute. 

7.  Credit. — Unless  otherwise  provided,  the  price  in  any  sale  is  payable  in 
cash,  immediately.  If  credit  is  given,  it  must  be  a condition  of  the  bargain, 
In  an  ordinary  sale  on  credit,  such  as  M selling  N a suit  of  clothes  at  $20, 
to  be  paid  in  a month,  the  ownership  passes  from  M to  N immediately,  M 
receiving  in  return  the  right  to  charge  N on  his  books.  M has  no  further 
claim  or  lien  upon  the  clothes.  They  become  N’s  property.  M could  not 
recover  the  clothes  from  N for  non-payment. 

8.  Conditional  Sales. — There  are  a great  many  sales  of  machines,  etc., 
by  manufacturers  and  their  agents,  on  the  “instalment  plan.”  The  seller  gives 
the  purchaser  possession,  but  not  ownership ; he  retains  the  title  until  the  prop- 
erty is  all  paid  for.  Such  payments  or  instalments  are  to  be  considered  a 
rental  until  the  whole  purchase  money  is  paid,  then  the  owner  relinquishes  his 
lien,  and  the  article  becomes  the  property  of  the  purchaser.  The  note  form 
in  Chap.  15,  Sec.  6,  is  an  example  of  the  note  usually  taken  in  such  a case. 
By  Ontario  Statute : 

(1)  In  Ontario  the  seller  must  leave  a copy  of  such  note  with  the  pur- 
chaser, but  not  so  in  Manitoba. 

(2)  The  manufacturer’s  name  must  be  on  the  article. 

(3)  The  holder  of  such  lien  must  furnish  a statement  of  claim  when 
asked  for  it.  (See  further  particulars,  chapter  15,  sections  5,  6,  7 and  8). 

The  above  provisions  are  for  the  purpose  of  preventing  fraud  on  the  part 
of  the  purchaser,  who  has  possession  of  ihe  article,  by  selling  the  article  to 
some  person  who  does  not  know  that  he  has  no  title. 

9.  Warranty — Definition. — Warranty  is  the  undertaking  of  the  seller 
of  the  goods  sold  : 

(1)  As  to  Title; 

(2)  As  to  Quality. 


SALES  OF  PERSONAL  PROPERTY. 


117 

10.  Warranty  as  to  Title.™ It  is  implied,  when  a person  attempts 
to  dispose  of  goods,  that  he  has  a good  title  to  them ; if  he  has  not,  the  right- 
ful owner  can  take  them,  even  if  sold  a hundred  times.  A right  of  action, 
however,  lies  against  the  person  who  fraudulently  disposed  of  another’s  prop- 
erty. If  the  seller  has  not  the  article  in  possession,  and  does  not  expressly 
say  that  he  is  the  owner,  the  purchaser  takes  the  risk  of  title.  The  lack  of 
possession  should  be  warning  enough  to  him  that  the  title  may  be  defective. 

11.  Warranty  as  to  Quality  may  be 

(1)  Expressed; 

(2)  Implied. 

Expressed  Warranty  is  such  statements  as  have  been  made  as  to  the  quality 
of  goods.  These  statements  must  be  made  at  the  time  of  making  the  sale. 
Statements  made  a day  before,  or  an  hour  before,  if  negotiations  were  discon- 
tinued in  the  meantime,  would  not  apply  as  warranties.  If  the  purchaser 
examines  an  article  before  purchasing,  he  is  supposed  to  see  manifest  defects 
in  the  article.  When  he  examines  it  himself,  he  takes  the  risk  on  himself,  un- 
less he  has  an  expressed  warranty  besides.  It  is  well  to  remember  the  maxim — 
te Caveat  Emptor meaning,  “Let  the  purchaser  beware.” 

12.  Implied  Warranty. — In  sales  by  sample,  there  is  an  implied  war- 
ranty that  the  articles  are  as  good  as  the  sample.  If  articles  are  ordered  for  a 
purpose , the  goods,  by  implied  warranty,  should  be  suitable  to  such  purpose. 
If  I ask  a dealer  for  ink  suitable  for  marking  clothing,  and  he  supplies  me 
with  ink,  there  is  an  implied  warranty  that  the  ink  is  indellible,  and  otherwise 
suitable  for  the  purpose.  1 trust  to  his  judgment,  not  to  my  own  ; he  takes 
the  responsibility. 

13.  Stoppage  in  Transitu  is  the  right  of  a person  selling  chattels  or 
goods  on  credit  to  stop  them  while  in  transit  by  common  carriers,  such  as 
boats,  railroads,  etc.  Goods  cannot  be  stopped  in  transit  unless  the  seller  has 
found  out  since  the  goods  were  shipped  that  the  purchaser  is  insolvent. 

Example — X sells  a quantity  of  goods  to  Y,  but  finds  out  after  shipment 
that  Y is  insolvent.  If  these  goods  are  in  the  hands  of  the  common  carrier, 
they  may  be  stopped  before  they  are  delivered,  by  giving  notice  to  the  com- 
pany in  whose  possession  they  are,  not  to  deliver  them.  The  conditions  to 
such  a stoppage  are, 

(1)  The  goods  sold  being  actually  in  transit,  not  delivered  to  the  buyer, 
in  fact,  or  by  Bill  of  Lading  ; 

(2)  The  buyer  must  be  indebted  to  the  seller  for  the  purchase  price ; 

(3)  The  buyer  must  be  insolvent. 
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If  the  seller  stops  the  goods  unlawfully  while  in  transit,  he  may  be  required 

( 1)  To  deliver  the  goods  ; 

(2)  To  indemnify  the  purchaser  for  loss. 

(3)  To  indemnify  the  purchaser  for  damages  caused  by  delay  of  delivery. 

14.  Annulment  Of  Sale. — A sale  may  be  annulled  on  the  following 
grounds  : — 

(1)  Mutual  mistake,  as  where  both  parties  fail  to  understand  one  an- 

other, they  perhaps  thinking  of  different  articles  when  making 
the  contract ; 

(2)  Fraud  by  either  party,  by  misrepresentation  or  concealment  of  fact; 

(3)  Breach  of  warranty.  A sells  a horse  to  B,  warranted  to  be  sound 

and  quiet.  If  he  does  not  fill  the  bill,  B may  refuse  to  take  him; 

(4)  Failure  of  consideration,  either  by  a failure  in  title  or  in  quality ; 

(5)  Illegal.  If  the  sale  is  illegal, 

(a)  As  to  the  articles  bought  or  sold ; 

(b)  As  to  the  purpose ; 

(c)  If  the  consideration  is  illegal. 
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1.  Definition. — A Chattel  Mortgage  is  a conditional  grant  or  conveyance 
of  goods,  chattels,  or  personal  property,  by  a debtor  to  a creditor,  as  security 
for  the  payment  of  a debt.  By  derivation  the  word  mortgage  signifies  a 
death  grip.  ( Mors , death;  gage,  a grip,  or  grasp.) 

( 1 ) The  person  borrowing  money,  or  the  debtor,  is  called  the  mortgagor. 

(2)  The  person  lending  the  money  to  the  creditor  is  called  the  mortgagee. 

2.  The  Effect  of  a Mortgage  is  the  same  as  a Bill  of  Sale.  It  is  practically 
a Bill  of  Sale,  in  which  there  is  a provision  that  the  seller  (the  mortgagor)  may 
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buy  back  again.  It  is  a conveyance  of  the  title,  though  not  of  the  pos- 
session of  the  property — the  mortgagor  still  retains  possession  of  the  property. 
The  mortgagee  may  take  possession  of  the  property  on  breach  of  any  of  the 
covenants. 

3.  Description  of  Property. — In  a Chattel  Mortgage,  the  animals  or 
articles  mortgaged,  should  be  carefully  described,  so  that  any  bailiff  or  officer 
could  identify  them  from  the  description.  In  describing  an  animal,  give  age, 
color,  sex,  name,  strain  of  breed,  and  any  particular  marks  or  spots.  In  de- 
scribing a machine  or  implement,  give  manufacturer’s  name  and  number, 
color,  condition,  etc. 

Example  (i)  One  grey  Percheron  horse,  named  Bob,  i6|  hands  high, 
5 years  old,  with  both  hind  feet  white,  and  small  white  spot  on  forehead. 

Example  (2)  One  self-binder,  Harvest  Queen,  manufactured  in  1901, 
by  Massey  Manufacturing  Company,  painted  brown  and  grey,  with  red  stripes, 
in  first-class  condition,  numbered  2637. 

4.  Must  be  Bona  Fide  Transaction. —Every  chattel  Mortgage  must  be 
proved  to  be  bona  fide , and  not  for  the  purpose  of  defrauding  creditors,  by  the 
mortgagee  taking  an  affidavit,  relative  to  it,  covering  the  following  points  : 

(1)  That  the  mortgagor  is  truly  indebted  to  the  mortgagee  in  the 

whole  sum  mentioned  in  the  mortgage. 

(2)  That  it  is  made  in  good  faith,  for  the  express  purpose  of  securing 

the  debt  due. 

(3)  That  it  is  not  for  the  purpose  of  securing  the  goods  against  the 

creditors  of  the  mortgagor. 

5.  Registration. — Every  Chattel  Mortgage  must  be  registered  in  the  of- 
fice of  the  Clerk  of  the  County  Court,  in  the  County  where  the  property  is, 
within  five  days  after  its  execution,  or  it  will  not  be  effectual  to  hold  the  pro- 
perty against  any  subsequent  purchaser,  etc.  It  would  be  good  only  as  evidence 
of  a debt  between  the  parties.  In  Manitoba,  there  is  no  limitation  as  to  the 
time  for  the  filing  or  registration  of  a Chattel  Mortgage.  It  may  be  done  any 
time.  If  a Chattel  Mortgage  is  not  registered  or  filed,  it  is  good  as  evidence 
of  a debt  as  between  the  mortgagor  and  mortgagee,  but  it  will  not  hold  the 
property. 

6.  Limitation  as  to  Place. — Chattel  Mortgages  only  hold  the  property 
in  one  County,  viz.,  the  County  where  they  are  registered;  and  every  Chattel 
Mortgage  contains  a covenant  that  the  property  will  not  be  removed  from  the 
County  where  it  is  situate.  If  it  is  agreeable  to  both  parties  that  the  property 
be  removed  to  another  County,  then  the  Mortgage  should  be  transferred  to 
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the  office  of  the  Clerk  of  the  County  Court  where  the  property  has  been  taken 
to.  If  property  is  removed  without  consent,  it  may  be  seized  and  sold  to 
satisfy  the  mortgage. 

7.  Limitation  as  to  Time. — A Chattel  Mortgage,  in  Ontario,  holds  the 
property  for  one  year  only.  At  the  end  of  that  time  the  property  is  free,  unless 
a new  mortgage  is  made,  or  a renewal  of  the  old  one  registered  by  the  mort- 
gagee within  a year  of  the  registration  of  the  mortgage.  In  Manitoba,  a 
Chattel  Mortgage  holds  the  property  for  two  years ; and  a renewal  extends 
the  mortgagee’s  rights  for  two  years  longer. 

8.  Limitation  as  to  a Debt.— Though  the  Chattel  Mortgage  holds  the 
property  for  one  year  only,  in  Ontario,  and  two  years  in  Manitoba,  yet  it  is 
good  as  evidence  of  a debt  for  twenty  years  in  Ontario, [and  ten  years  in  Mani- 
toba, because  it  is  under  seal.  Great  care  should  be  exercised  in  drawing  a 
Chattel  Mortgage,  as  very  slight  mistakes  render  it  inoperative  in  holding  the 
property. 

9.  Form  of  Chattel  Mortgage.— 

This  Indenture,  made  (in  duplicate)  the  twenty-seventh  day  of  February,  one 
thousand  nine  hundred  and  two; 

Between  Richard  Kirby  of  the  Township  of  Normanby,  in  the  County  of  Grey,  and 
Province  of  Ontario,  student,  hereinafter  called  the  MORTGAGOR,  of  the  First 
Part  ; and  John  Henry  Moore, of  the  Township  of  Normanby  aforesaid,  gentleman, 
hereinafter  called  the  MORTGAGEE,  of  the  Second  Part  : 

Witnesseth  that  the  Mortgagor,  for  and  in  consideration  of  One  Hundred  Dollars 
of  lawful  money  of  Canada,  to  him  in  hand  well  and  truly  paid  by  the  Mortgagee,  at 
or  before  the  sealing  and  delivery  of  these  Presents,  (the  receipt  whereof  is  hereby 
acknowledged,)  Hath  Granted,  Bargained,  Sold  and  Assigned,  and  by  these  Pres- 
ents Doth  Grant,  Bargain,  Sell,  and  Assign  unto  the  Mortgagee,  his  executors, 
administrators,  and  assigns,  All  and  Singular  the  Goods,  Chattels,  Furniture,  and 
Household  Stuff  hereinafter  particularly  mentioned  and  described,  viz  : — 

One  black  horse,  named  Ben,  with  small  white  spot  on  forehead,  four  years  old, 
fifteen  hands  high  : 

One  lumber  waggon,  in  good  condition,  with  running  gear  painted  red  and  box 
green,  with  spring  seat,  shelving,  whippletrees,  and  neck-yoke,  manufactured  by  the 
Speight  Manufacturing  Company  of  Markham,  and  numbered  4627,  all  of  which  said 
goods  and  chattels  are  now  lying  and  being  on  the  premises  situated  in  the  Town- 
ship of  Normanby  aforesaid,  on  lot  number  seven,  in  the  fourth  concession  of  the 
said  township. 

To  Have  and  to  Hold  all  and  singular,  the  said  goods  and  chattels,  furniture 
and  household  stuff,  unto  the  Mortgagee,  his  executors,  administratois  and  assigns, 
To  the  only  proper  use  and  behoof  of  the  Mortgagee,  his  executors,  administra- 
tors and  assigns,  FOREVER : 
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Provided  Always,  and  these  Presents  are  upon  this  express  condition,  that  if  the 
Mortgagor,  his  executors,  or  administrators,  do  and  shall  well  and  truly  pay  or  cause 
to  be  paid  unto  the  Mortgagee,  his  executors,  administrators  or  assigns,  the  full  sum 
of  One  Hundred  Dollars,  with  interest  for  the  same  at  the  rate  of  eight  per  centum 
per  annum,  on  the  thirty-first  day  of  October,  1902  : 

Then  these  presents,  and  every  matter  and  thing  herein  contained,  shall  cease, 
determine,  and  be  utterly  void  to  all  intents  and  purposes,  anything  herein  contained 
to  the  contrary  thereof  in  anywise  notwithstanding  ; 

And  the  Mortgagor,  for  himself,  his  executors,  administrators,  shall  and  will 
warrant  and  for  ever  defend  by  these  Presents  All  and  Singular  the  said  goods, 
chattels  and  property,  unto  the  Mortgagee,  his  executors,  administrators  and  assigns* 
against  him  the  Mortgagor,  his  executors  and  administrators,  and  against  all  and 
every  other  person  or  persons  whomsoever. 

And  the  Mortgagor  doth  hereby  f *r  himself,  his  executors  and  administrators 
COVENANT,  PROMISE  and  AGREE  to  and  with  the  Mortgagee,  his  executors, 
administrators  and  assigns,  that  the  Mortgagor,  his  executors  or  administrators  or 
some  or  one  of  them,  shall  and  will  well  and  truly  pay,  or  cause  to  be  paid  unto  the 
Mortgagee,  his  executors,  administrators  or  assigns,  the  said  sum  of  money  in  the 
said  proviso  mentioned,  with  interest  for  the  same  as  aforesaid,  on  the  day  and  time 
and  in  the  manner  above  limited  for  the  payment  thereof  : And  also  in  case  de- 
fault shall  be  made  in  THE  payment  of  the  said  sum  of  money  in  the  said  proviso 
mentioned,  or  of  the  interest  thereon,  or  any  part  thereof;  or  in  case  the  Mortgagor 
shall  attempt  to  sell  or  dispose  of,  or  in  any  way  part  with  the  possession  of  the  said 
goods  and  chattels,  or  any  of  ihern,  or  to  remove  the  same  or  any  part  thereof  out  of 
the  County  of  Grey,  or  suffer  or  permit  the  same  to  be  seized  or  taken  in  execution 
without  the  consent  of  the  Mortgagee,  his  executors,  administrators  or  assigns  to 
such  sale,  removal  or  disposal  thereof  first  had  and  obtained  in  writing  : Then  and 
in  such  case  it  shall  and  may  be  lawful  for  the  Mortgagee,  his  executors,  administra- 
tors or  assigns,  with  his  or  their  servant  or  servants,  and  with  such  other  assistant  or 
assistants  as  he  or  they  may  require,  at  any  time  during  the  day,  to  enter  into  and 
upon  any  lands,  tenements,  houses  and  premises  wheresoever  and  whatsoever  where 
the  said  goods  and  chattels,  or  any  part  thereof  may  be,  and  for  such  persons  to 
break  and  force  open  any  doors,  locks,  bars,  bolts,  fastenings,  hinges,  gates,  fences, 
houses,  buildings,  enclosures,  and  places,  for  the  purpose  of  taking  possession  of  and 
removing  the  said  goods  and  chattels  : And  upon  and  from  and  afrer  the  taking 
possession  of  such  goods  and  chattels  as  aforesaid,  it  shall  and  may  be  lawful,  and 
the  Mortgagee,  his  executors,  administrators  or  assigns,  and  each  or  any  of  them, 
is  and  are  hereby  authorized  and  empowered  to  sell  the  said  goods  and  chattels,  or 
any  of  them,  or  any  part  thereof,  at  public  auction  or  private  sale,  as  to  them  or  any 
of  them  may  seem  meet  : And  from  and  out  of  the  proceeds  of  such  sale,  in  the  first 
place  to  pay  and  reimburse  himself  or  themselves,  all  such  sums,  and  sum  of  money 
for  principal,  interest,  insurance,  and  costs  and  expenses  as  may  them  be  due  by 
virtue  of  these  Presents,  and  all  such  expenses  as  may  have  been  incurred  by  the 
Mortgagee,  his  executors  administrators  or  assigns,  in  consequence  of  the  default, 
neglect  or  failure  of  the  Mortgagor,  his  executors,  administrators  or  assigns,  inpay- 
ment of  the  said  sum  of  money,  with  interest  thereon  as  above  muntioned,  or  in 
consequence  of  such  sale  or  removal  as  above  mentioned,  and  in  the  next  place  to 
pay  unto  the  Mortgagor,  his  executors,  administrators  and  assigns,  all  such  surplus 
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as  may  remain  after  such  sale,  and  afterpayment  of  all  such  sums  of  money  and 
interest  thereon  as  may  be  due  by  virtue  of  these  Presents  at  the  time  of  such 
seizure,  and  after  payment  of  the  costs,  charges  and  expenses  incurred  by  such 
seizure  and  sale  as  aforesaid  ; 

Provided  always,  nevertheless,  that  it  shall  not  be  incumbent  on  the  Mortgagee, 
his  executors,  administrators  or  assigns,  to  sell  and  dispose  of  the  said  goods  and 
chattels,  but  that  in  case  of  default  of  the  said  sum  of  money  with  interest  thereon 
as  aforesaid,  it  shall  and  may  be  lawful  for  the  Mortgagee,  his  executors,  adminis- 
trators or  assigns,  peaceably  and  quietly  to  have,  hold,  use,  occupy,  possess  and 
enjoy  the  said  goods  and  chattels,  without  the  let,  molestation,  eviction,  hindrance 
or  interruption  of  him  the  Mortgagor,  his  executors,  administrators  or  assigns,  or 
any  other  person  or  persons  whomsoever  : And  the  Mortgagor,  doth  hereby  further 
COVENANT,  PROMISE  and  AGREE  to  and  with  the  Mortgagee,  his  executors, 
administrators  and  assigns,  that  in  case  the  sum  of  money  realized  under  any  such 
sale  as  above  mentioned,  shall  not  be  sufficient  to  pay  the  whole  amount  due  at  the 
time  of  such  sale,  that  the  Mortgagor,  his  executors,  administrators  shall  and  will 
forthwith  pay  or  cause  to  be- paid  unto  the  Mortgagee,  his  executors,  administrators 
and  assigns,  all  such  sum  or  sums  of  money  with  interest  thereon  as  may  then  be 
remaining  due  : 

And  the  Mortgagor  doth  put  the  Mortgagee  in  the  full  possession  of  said  goods 
and  chattels  by  delivering  to  him,  this  Mortgage,  in  the  name  of  all  the  said  goods 
and  chattels,  at  the  sealing  and  delivery  hereof  : 

And  the  Mortgagor  COVENANTS  with  the  Mortgagee  that  he  will  during  the 
continuance  of  this  Mortgage,  and  any  and  every  renewal  thereof,  INSURE  THE 
CHATTELS  hereinbefore  mentioned  against  loss  or  damage  by  fire  in  some  insurance 
office  ( authorized  to  transact  business  in  Canada  ) in  the  sum  of  not  less  than  One 
Hundred  Dollars,  and  will  pay  all  premiums  and  moneys  necessary  for  that  purpose 
as  the  same  becomes  due,  and  will  on  demand  assign  and  deliver  over  to  the  said 
Mortgagee,  his  executors  and  administrators  the  policy  or  policies  of  insurance  and 
receipt  thereto  appertaining  ; Provided  that  if  on  default  of  payment  of  said  premi- 
um or  sums  of  money  by  the  Mortgagor,  the  Mortgagee  his  executors  or  administra- 
tors may  pay  the  same,  and  such  sums  of  money  shall  be  added  to  the  debt  hereby 
secured,  (and  shall  bear  interest  at  the  same  rate  from  the  dav  of  such  payment,) 
and  shall  be  repayable  with  the  principal  sum  hereby  secured. 

In  Witness  Whereof  the  parties  to  these  Presents  have  hereunto  set  their  hands 
and  seals. 

Signed,  Sealed  and  Delivered  'j 

In  the  Presence  of  V Richard  Kirby.  (L.S.) 

R.  B.  Cochrane.  J 

Affidavit  of  Mortgagee  that  the  transaction  is  a bona  fide  one. 

I,  John  Henry  Moore,  of  the  Township  of  Normanby  in  the 
County  of  Grey,  gentleman,  the  Mortgagor  in  the  foregoing 
Bill  of  Sale  by  way  of  Mortgage  named,  make  oath  and  say  : 
That  Richard  Kirby,  the  Mortgagor  in  the  foregoing  Bill  of 
Sale  by  way  of  Mortgage  named,  is  justly  and  truly  indebted  to  me,  this  deponent, 
John  Henry  Moore  the  Mortgagee  therein  named,  in  the  sum  of  One  Hundred  Dol- 
ors mentioned  therein.  That  the  said  Bill  of  Sale  by  way  of  Mortgage  was  excuted 
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in  good  faith,  and  for  the  express  purpose  of  securing  the  payment  of  the  money  so 
justly  due  or  accruing  due  as  aforesaid,  and  not  for  the  purpose  of  protecting  the 
goods  and  chattels  mentioned  in  the  Bill  of  Sale  by  way  of  Mortgage  against  the 
creditors  of  the  said  Richard  Kirby,  the  Mortgagor  therein  named,  or  preventing  the 
creditors  of  such  Mortgagor  from  obtaining  payment  of  any  claim  against  Him.  * 

Sworn  before  meat  Normanby  in  thel 
County  of  Grey,  this  27th  day  of  February  j-  J.  H.  Moore. 

in  the  year  of  our  Lord,  1902.  J 

Dalton  McCarthy, 

A Commissioner  for  taking  affidavits  in  the  H.  C.  J. 

*Note.  If  this  word  is  incorrectly  filled  in  or  left  out  entirely,  the  Mortgage  will 
not  hold  the  property  as  against  subsequent  Mortgages,  etc. 

Affidavit  of  witness  to  the  execution  of  the  Mortgage. 

I,  Richard  Bernard  Cochrane  of  the  Township  of  Norman- 
by, in  the  County  of  Grey,  farmer,  make  oath  and  say : That 
I was  personally  present  and  did  see  the  within  Bill  of  Sale 
by  way  of  Mortgage  duly  signed,  sealed  and  delivered  by 
Richard  Kirby  one  of  the  parties  thereto  ; and  that  the  name  R.  B.  Cochrane  set  and 
subscribed  as  a witness  to  the  execution  thereof,  is  of  the  proper  handwriting  of  me, 
this  deponent  ; and  that  the  same  was  executed  at  the  Township  of  Normanby,  in 
in  the  said  County  of  Grey,  on  the  27th  day  of  February,  A.  D. , 1902. 

Sworn  before  me  at  Normanby,  in  'j 

the  County  of  Grey,  this  27th  day  of  J-  R.  B.  Cochrane. 

February,  A.D.,  1902.  j 

Dalton  McCarthy, 

A Commissioner  for  taking  affidavits  in  H . C.  J. 

Received  on  the  day  of  the  date  of  this  indenture,  from  the  Mortgagee,  the  sum 
of  One  Hundred  Dollars  mentioned. 

Witness,  ) 

R.  B.  Cochrane.  / Richard  Kirby. 

10.  Mortgage  to  Secure  an  Endorser.— There  is  a form  a Chattel 
Mortgage  in  common  use,  to  be  taken  by  a person  who  endorses  or  becomes 
security  for  another.  The  endorsing  of  the  note  is  the  consideration.  The 
form  differs  very  little  from  the  ordinary  form,  and  any  one  who  can  fill  up 
one,  can  fill  up  the  other. 

(1)  The  Mortgage  must  state  its  purpose — to  secure  the  endorser. 

(2)  It  must  be  sworn  to  by  the  mortgagee  and  the  witness,  the  same 

as  the  ordinary  form. 

(3)  The  note  on  which  the  endorsement  is,  must  be  copied  out  in 

full  on  the  mortgage. 
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CHAPTER  31. 


Renewal  of  Chattel  Mortgage. 

When  and  Where  Registered. 

Time  of  Extension. 

Form  of  Renewal. 

Renewal  versus  New  Mortgage. 
Assignment  of  Chattel  Mortgage. 
Discharge  of  Chattel  Mortgage. 
Affidavit  of  Witness. 

Registration  of  Discharge. 

^Form  of  Discharge. 

1.  Renewal  Of  Chattel  Mortgage. — As  intimated  in  a previous  sec- 
tion, a Chattel  Mortgage  may  be  renewed  by  the  mortgagee,  without  the  con- 
sent of  the  mortgagor,  by  the  mortgagee  registering  in  the  office  of  the  Clerk 
of  the  County  Court  a sworn  statement  of  the  amount  still  due  on  the  mort- 
gage, for  principal  and  interest.  This  statement  should  show  : 

(1)  The  Principal ; 

(2)  The  Interest ; 

(3)  The  payments  ; 

(4)  The  balance  still  due. 

The  affidavit  should  verify  the  following  points  : — 

(r)  That  the  statement  showing  such  a balance  is  true. 

(2)  That  the  mortgage  is  not  kept  on  foot  for  any  fraudulent  purpose. 

2.  When  and  Where  Registered. —The  renewal  should  be  registered 
where  the  mortgage  was,  within  five  days  of  its  execution.  It  should  be  made 
out  before  the  expiration  of  the  mortgage,  within  a year  from  the  date  of  filing 
of  the  mortgage.  In  Manitoba,  the  renewal  must  be  registered  within  the 
thirty  days  next  preceding  the  expiration  of  the  term  of  two  years  from  the 
day  of  the  filing  of  the  Chattel  Mortgage,  or  a renewal  thereof.  There  is  no 
limitation  of  five  days  for  registration  as  in  Ontario. 

3.  Time  Of  Extension. — A renewal  extends  the  time  of  holding  the 
property  for  one  year  in  Ontario,  and  two  years  in  Manitoba.  The  time  may 
be  extended  from  year  to  year  by  registering  yearly,  a sworn  statement  of  claim 
as  above  described,  and  every  two  years  in  Manitoba. 
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4.  Form  of  Renewal 


Statement  exhibiting  the  interest  of  John  Henry  Moore  in  the  property 
mentioned  in  a Chattel  Mortgage,  dated  the  27th  day  of  February,  1902,  made 
between  Richard  Kirby,  of  the  Township  of  Normanby,  County  of  Grey,  of 
the  one  part;  and  John  Henry  Moore,  of  the  Township  of  Normanby  afore- 
said, of  the  other  part,  and  filed  in  the  office  of  the  Clerk  of  the  County  Court 
of  the  County  of  Grey,  on  the  first  day  of  March,  1902,  and  of  the  amount  due 
for  principal  and  interest  thereon,  and  of  all  payments  made  on  account  thereof. 

The  said  John  Henry  Moore  is  still  the  Mortgagee  of  the  said  property, 
and  has  not  assigned  the  said  Mortgage.  One  payment  has  been  made  on 
account  of  the  Mortgage. 

The  amount  still  due  for  principal  and  interest  on  the  said  Mortgage  is  the 


sum  of  Seventy  Dollars,  computed  as  follows  : 

Principal $100  00 

Interest  1 year,  to  February  27th,  1902 8 00 


Cr. — — 

By  Cash,  February  27th,  1902 


$to8  00 
38  00 


Balance  due  $70  00 

Affidavit  of  Mortgagee  as  to  correctness  of  statement  and  balance. 


County  of 
Grey  : 
to  wit  : 


I,  John  Henry  Moore,  of  the  Township  of  Normanby,  in 
the  County  of  Grey,  the  Mortgagee  named  in  the  Chattel 
Mortgage  mentioned  in  the  annexed  statement,  make  oath 
and  say  : 


1.  That  the  annexed  statement  is  true  ; 

2.  That  the  Chattel  Mortgage  mentioned  in  the  said  statement  has 
not  been  kept  on  foot  for  any  fraudulent  purpose. 


Sworn  before  me  at  the  Township  1 
of  Normanby,  in  the  County  of  Grey,  j-  J.  H.  Moore. 

this  27th  day  of  February,  A.D.  1902.  J 


J.  W.  Frost,  A Commissio?ier  for  taking  affidavits  in  h.  C.  J. 


5.  Renewal  versus  New  Mortgage. —If  the  property  pledged  has  not 
grown  less  valuable,  it  is  better  to  renew  a mortgage  than  make  a new  one, 
because  anbther  may  have  been  made  on  the  same  property  in  the  meantime, 
and  if  a new  mortgage  is  made,  the  first  would  become  a second  mortgage. 
If  the  old  mortgage  was  kept  on  foot,  it  would  remain  a first  mortgage. 
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6.  Assignment  of  Chattel  Mortgage.— If  a Chattel  Mortgage  is  sold 
by  the  mortgagee  to  another  party,  it  is  done  by  a formal  assignment,  as  it  is 
not  a negotiable  instrument.  The  assignment  should  be  registered  where  the 
mortgage  is  registered. 


7.  Discharge  Of  Chattel  Mortgage.— The  proper  receipt  for  the  pay- 
ment of  a Chattel  Mortgage  is  a Discharge  of  Chattel  Mortgage,  an  instrument 
under  seal  that  releases  the  property  and  cancels  the  debt.  It  requires  a 
sealed  instrument  to  cancel  a sealed  instrument.  Many  persons  do  not 
take  the  trouble  to  have  their  Chattel  Mortgages  legally  discharged,  but  simply 
get  the  mortgage  returned.  This  creates  a presumption  that  the  debt  has 
been  paid.  A release  is  much  better  evidence  of  the  payment  of  the  debt. 


8.  Affidavit  of  Witness.  — The  witness  to  the  signature  on  the  Dis- 
charge of  Mortgage  must  make  an  affidavit  to  the  execution  of  the  Discharge, 
before  it  can  be  registered. 

9.  Registration.— The  registered  mortgage  is  a matter  of  public  record. 
The  discharge  of  it  should  be  just  as  much  a matter  of  public  record,  to  cancel 
the  debt,  hence  the  Discharge  should  be  registered  in  the  office  of  the  Clerk 
of  the  County  Court  where  the  mortgage  is. 


1 0.  Form  of  Discharge  of  Chattel  Mortgage  : 

CANADA. 

To  the  Clerk  of  the  County  Court  of  the  County  of  Grey: 

I,  John  Henry  Moore,  of  the  Township  of  Normanby  in  the  County  of 
Grey,  Gentleman, 

Do  Certify  that  Richard  Kirby,  of  the  Township  of  Normanby,  County 
of  Grey,  Province  of  Ontario,  student,  has  satisfied  all  money  due  on,  or  to 
grow  due  on  a certain  Chattel  Mortgage  made  by  Richard  Kirby  aforesaid, 
to  John  Henry  Moore,  of  the  Township  of  Normanby  aforesaid,  which  Mort- 
gage bears  date  the  twenty-seventh  day  of  February,  A.  D.  1902,  and  was* 
registered  in  the  Office  of  the  Clerk  of  the  County  Court  of  the  County  o 
Grey  on  the  first  day  of  March,  A.D.  1902,  as  No.  6743,  and  that  such 
Mortgage  has  not  been  assigned. 

That  I am  the  person  entitled  to  receive  the  moneys,  and  that  such 
Mortgage  is  therefore  discharged. 


Witness  my  hand  this  twenty-fifth  day  of  May,  A.D.  1902. 


Witness  : ) 

Andrew  Greer.  / 


J.  H.  Moore. 


Heal  feslAffi' 


f 2) 


Affidavit  of  witness  as  to  execution  of  Discharge. 


County  of  Grey, 
to  wit  : 


1.  That  I was  personally  present  and  did  see  the  within  instrument  duly 
signed,  sealed  and  executed  by  John  Henry  Moore,  one  of  the  parties  thereto. 

2.  That  the  said  Instrument  was  executed  at  the  Township  of  Normanby. 

3.  That  I know  the  said  parties. 

4.  That  I am  a subscribing  Witness  to  the  said  Instrument. 

Sv 


1 . Definition. — Real  Estate  is  such  property  as  is  permanent,  fixed  and 
immovable,  comprising  lands,  tenements  and  corporeal  hereditaments  thereon. 
The  word  land  comprises  all  substantial  and  permanent  objects,  including 
not  only  all  soil  and  earth,  but  all  houses,  castles,  etc.,  and  also  all  things 
which  grow  naturally  and  without  cultivation  in  the  soil,  as  well  as  water  cover- 
ing the  soil.  Growing  crops  such  as  wheat,  corn,  potatoes,  and  all  crops  or 
fruit,  the  result  of  annual  labor,  are  chattels.  Trees  sold  to  be  removed  forth- 
with, such  as  trees  sold  to  lumbermen,  are  chattels.  If  trees  are  sold  to  be 
removed  any  time  at  the  purchaser’s  option,  they  are  real  estate.  Coal  in  a mine 
in  its  natural  condition  is  real  estate,  but  what  has  been  mined  is  a chattel. 


of  May,  A.  D.  1902.  ) 

S.  Blake, 

A Commissioner  for  taking  Affidavits  in  H.  C.  J. 


Andrew  Greer. 
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2.  Rights  to  Real  Estate  are  of  two  kinds  : — 

(1 ) Those  the  owner  has  over  his  own  land  (See  No’s.  1,2,3, 4>  below) 

(2)  Those  a person  has  over  the  land  of  others.  (See  No’s  5,  6,  7,  8, 
below.) 

((1)  Fee  simple. 

(2)  Joint  ownership. 

(3)  Dower  interest. 

(4)  Life  ownership. 

'(5)  Future  ownership. 

(6)  Rights  of  way,  etc. 

(7)  Restrictive  rights. 

(8)  In  trust. 

3.  Owner’s  Rights.— The  right  over  one’s  own  property  includes  not 
only  the  land  itself,  but  everything  built  or  growing  thereon,  or  firmly  fixed 
thereon,  as  a fence,  etc  , the  right  of  the  owner  to  use  them  and  all  their  ap- 
purtenances, such  as  keys,  windows,  etc.  It  also  includes  his  right  to  enjoy 
them  for  himself,  and  to  expel  any  other  persons  from  them,  and  to  use  force, 
if  necessary,  to  put  them  off. 

4.  Rights  over  other  persons’  Property.— This  includes  such  as 
the  right  of  way  over  another’s  property,  for  use  as  a road,  lane,  etc.;  the  right 
to  cut  wood,  draw  water  from  a spring,  fish  in  a stream,  etc. 

5.  Fee  Simple  is  where  a man  holds  land,  tenements,  etc.,  to  himself 
and  his  heirs  without  condition.  He  can  sell  it,  or  give  it  away  by  deed,  or 
give  it  away  by  will,  or  allow  his  heirs  to  enjoy  it  after  him.  He  can  destroy 
or  pull  down  the  buildings,  so  long  as  he  does  not  interfere  with  the  rights,  or 
injure  the  property  of  his  neighbors. 

6.  Joint  Ownership.  Where  two  or  more  parties  own  a piece  of  prop- 
erty jointly,  there  is  a joint  ownership,  and  all  persons  owning  jointly  have 
a right  to  it  at  the  same  time.  This  class  off  ownership  occurs:  — 

(1)  Where  a syndicate  of  persons  combine  to  purchase  and  hold, 
speculatively,  a portion  of  land. 

(2)  Where  a person  dies  without  a will,  his  heirs  have  a joint  interest. 
The  several  persons  who  are  joint  owners  have  equal  shares,  unless  pro- 
vided for  otherwise  in  the  document  creating  the  joint  ownership. 

Joint  walls  built  by  two  parties  on  the  dividing  line  between  two  prop 
erties  is  another  example  of  joint  ownership.  Neither  can  take  away,  even 
the  part  on  his  own  land,  without  the  consent  of  the  other  party. 


Rights  in 
Possession. 


Rights  in 
Property  of 
Others. 


real  estate. 


tit) 

7.  Dower. — Where  the  husband  dies  possessed  of  an  estate  or  inherit- 
ance, his  widow  shall  have  ^3  of  said  lands  and  tenements,  to  hold  during  the 
term  of  her  natural  life.  This  is  called  Dower.  A Dower  is  only  available 
after  the  death  of  a husband,  and  is  not  subject  to  will,  by  the  wife,  before 
the  husband’s  decease. 

8.  No  Dower  in  Manitoba. — The  Province  of  Manitoba  is  an  exception 
in  dower  law,  as  no  married  women  has  a dower  interest  in  her  husband’s 
lands.  He  may  convey  property  without  her  consent.  A married  woman  may 
hold  real  estate  in  her  own  name,  and  convey  it  without  the  concurrence  of 
her  husband. 

All  deeds,  mortgages  and  leases  in  Manitoba  are  made  in  pursuance  of 
the  Act  respecting  Short  Forms  of  Indentures.  In  Ontario  such  documents 
are  made  in  pursuance  of  Acts  respecting  Short  Forms  of  “Conveyances,” 
“Mortgages,”  or  “Leases”. 

9.  Life  Ownership  is  one  where  the  person  has  the  use  of  property  dur~ 
ing  his  natural  life.  An  ownership  of  this  kind  is  usually  acquired  by  gift  or 
will,  which  provides  for  the  disposal  of  the  property  at  the  death  of  the  owner 
of  the  life  interest.  It  is  an  ownership  sometimes  retained  by  a father  for  his 
life  time,  in  hi^  homestead,  when  giving  a son  a future  ownership  in  the 
property. 

(1)  He  cannot  sell  or  mortgage  the  property; 

(2)  He  cannot  destroy  or  decrease  the  value  of  it  by  removal  of 

buildings,  etc. 

(3)  He  cannot  control  the  disposition  of  it  at  death. 

He  may,  during  his  life-time: — 

(1)  Use  and  enjoy  it  himself. 

(2)  Rent  it  to  others,  and  enjoy  the  rents,  profits  and  emoluments 

derivable  therefrom. 

(3)  Sell  the  use  of  the  property  for  his  life-time  only.  At  the  death 

of  such  a holder  the  property  passes  on  to  the  next  holder. 

10.  Future  Ownership  is  one  where  the  possession  and  enjoyment  of 
property  depends  on  some  event  in  the  future.  Suppose  a person  has  a life 
interest  in  the  property,  as  outlined  in  the  next  preceding  section,  and  that  at  his 
death  the  property  is  to  pass  to  F.  W.  Bale,  Mr  Bale  would  have  a future 
ownership  until  the  event  shall  happen.  He  could  only  convey  such  an  in- 
terest as  he  had,  not  a full  title.  This  is  called  an  Estate  in  remainder,  or 
reversion. 

1 1 . Rights  of  Way.-— A person  has  a piece  of  property,  removed  from 
roads  or  streets,  he  may  pay  a neighbor  a sum  for  the'useof  apart  of  his  prop- 


real  estate. 
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erty,  to  use  as  a lane  for  ingress  and  egress  to  his  property.  He  acquires 
rights  over  the  other’s  property  that  are  valuable — a right  of  way.  They  are 
restrictive  over  the  other  person,  as  he  cannot  build  on  or  obstruct  the 
passage  over  such  land, 

12.  Restrictive  Rights. — Property  is  sometimes  conveyed  with  rights 
reserved  to  the  owner,  such  as,  that  houses  built  on  the  property  must  be  plac- 
ed a certain  distance  from  the  street,  or  built  of  certain  materials,  or  of  certain 
value,  etc.  This  is  a restrictive  ownership  that  is  exercised  over  the  property 
of  others.  Other  examples,  those  that  bar  the  sale  of  alcoholic  liquors  on  the 
premises,  or  exclude  Chinese  or  Colored  People  from  occupying  or  owning 
the  land. 

13-  In  Trust. — Property  is  frequently  conveyed  to  a person  in  trust,  for 
the  use  and  benefit  of  another  person.  Such  a person  is  called  a trustee.  He 
is  only  holding  property  for  others;  and  his  wife,  if  he  has  one,  does  not  ac- 
quire any  dower  in  the  lands.  The  trustee  may  have  power  to  collect  rents, 
or  sell  the  property,  or  invest  such  rents  or  purchase  money.  He  does  nothing 
with  the  property  for  his  own  personal  benefit.  The  person  for  whose  benefit 
the  trust  is  held  cannot  exercise  any  power  of  conveyance  over  it,  not  even  sell 
the  right  to  receive  the  income-  from  it. 


1.  Definition. — A sale  of  Real  Estate  cannot,  like  a sale  of  a chattel, 
such  as  a coat  or  a spade,  be  completed  by  the  actual  delivery  of  the  article, 
— by  the  actual,  immediate  and  continued  change  of  possession:  Therefore, 
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like  the  sale  of  personal  property  not  delivered,  it  must  be  evidenced  by  a 
written  agreement.  The  transaction  must  be  completed  by  a document, 
commonly  known  as  a Deed. 

Sales  are  of  two  kinds: — 

(t)  Executory,  when  possession  is  passed  by  agreement  for  sale,  but  title 
is  not  passed  until  full  payment  has  been  made. 

(2)  Executed,  where  the  sale  has  been  completed  by  the  execution  and 
delivery  of  Deed.  By  Deed  we  mean  what  is  popularly  understood  as  a Deed, 
an  absolute  conveyance,  not  the  legal  use  of  the  word  which  would  mean 
any  document  under  seal. 

2.  Evidence  Of  Contract. — No  verbal  or  ordinary  written  agreement  is 
binding,  when  made  respecting  Real  Estate,  or  any  interest  in  Real  Estate. 
Every  such  contract  must  be  evidenced  by  a Contract  in  writing , and 
under  seal.  A verbal  agreement,  even  where  earnest  money  is  paid,  will  not 
hold  Real  Property. 

3.  Description  of  the  Land. — An  essential  part  of  the  Deed  is  the  de' 
scription  of  the  land.  If  the  piece  of  land  is  a whole  lot  in  town  or  township, 
very  little  trouble  will  be  experienced  in  making  a clear  description. 

Example — “All  and  singular  that  certain  parcel  or  tract  ot  land  and 
premises  situate  lying  and  being  in  the  Township  of  Derby,  in  the  County  of 
Grey,  containing  by  admeasurement  Two  Hundied  acres  more  or  less,  com- 
posed of  lot  number  ten  in  the  sixth  concession  of  the  Township  of  Derby 
aforesaid.’5 

If  half  or  a quarter  of  a lot  is  to  be  described,  the  foregoing  can  be  easily 
arranged  to  suit  by  writing  “the  North  half  of,  etc.,55  or  “the  South  half  of,  etc.,55 
or  “North  west  quarter,  etc.  If  the  piece  of  land  is  somewhere  in  the  lot,  a sur- 
veyor’s description  should  be  procured  that  will  give  the  metes  and  bounds 
and  magnetic  bearings, — 

If  a surveyor’s  description  cannot  be  had,  a piece  of  land,  the  boundaries 
of  which  run  parallel  to  the  boundaries  of  the  lot  from  which  it  is  taken,  may 
be  described  thus;  “All  and  singular,  that  certain  tract  or  parcel  of  land  situate, 
lying  and  being  in  the  Township  of  Derby,  in  the  County  of  Grey,  and 
Province  of  Ontario,  containing  by  admeasurement  one-quarter  of  an  acre 
more  or  less,  and  particularly  described  as  follows:  Beginning  at  a point  in 
the  southern  boundary  of  lot  number  ten  in  the  sixth  concession  of  the  Town- 
ship of  Derby,  ten  chains  from  the  south-west  corner  of  said  lot,  thence  pro- 
ceeding in  a northerly  direction  two  chains  fifty  links,  parallel  to  the  western 
boundary  of  said  lot;  thence  in  an  easterly  direction,  parallel  to  the  southern 
boundary,  one  chain;  thence  in  a southerly  direction,  parallel  to  the  western 
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boundary,  two  chains  fifty  links,  to  the  southern  boundary  of  said  lot;  thence 
along  the  southern  boundary  one  chain  to  the  place  of  beginning.” 


North 


West 


East 


4.  Parties. — The  parties  to  a Deed  are  usually  called  the  Grantor  and 
Grantee.  The  grantor  is  the  seller,  and  the  grantee  the  purchaser.  The 
grantor’s  wife,  if  he  has  one,  must  be  a party  to  the  Deed,  for  the  purpose  of 
barring  her  dower,  except  in  the  Province  of  Manitoba,  where  a wife  has  no 
Dower  in  her  husband’s  property.  It  is  only  necessary  to  suggest  that  great 
care  should  be  had  in  properly  describing  the  parties; 

The  party  of  the  First  Part  is  the  seller; 

The  party  of  the  Second  Part  is  the  wife  of  the  seller,  if  he 
has  one; 

The  party  of  the  Third  Part  is  the  purchaser. 

If  the  seller,  or  grantor,  is  a single  person,  bachelor,  widower,  spinster, 
or  widow,  the  purchaser  becomes  the  party  of  the  Second  Part,  as  in  all  cases  in 
the  Province  of  Manitoba. 


5.  In  Duplicate.— All  documents  respecting  a sale  of  Real  Estate,  or  any 
interest  therein,  should  be  in  duplicate,  so  that  when  the  contract  is  recorded 
in  a Registry  Office,  there  may  be  one  copy  left  in  the  Registry  Office  and 
one  kept  by  the  purchaser.  The  two  copies  must  be  alike,  word  for  word , ex- 
cept that  the  copy  retained  by  the  purchaser  is  legal  without  the  affidavit  of 
the  witness.  It  is  customary  for  both  copies  to  have  the  witness’s  affidavit  on 
them.  The  commissioner’s  charge  for  taking  the  affidavit  in  duplicate  is  the 
same  as  for  one  copy. 


6.  Executory  Sale. — When  a bargain  is  made  respecting  a sale  of  a Real 
Estate  that  cannot  be  immediately  completed,  a memorandum  of  it  should  be 
written  out  and  signed  and  sealed  by  the  parties.  This  is  done, 
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(1)  When  on  account  of  some  defect  in  the  title,  or  some  other  such 

contingency,  the  title  cannot  be  given  until  some  future  time; 

(2)  Where  the  party  purchasing  is  to  have  credit  for  the  payment  of  the 

purchase  money. 

Such  a document  is  called  an  Agreement  for  Sale  of  land.  It  need  not 
be  very  formal  in  its  character  so  long  as  it  is  under  seal.  It  does  not  convey 
the  title,  it  is  simply  an  evidence  of  the  intention  of  the  parties  to  complete 
the  transfer  by  Deed  at  some  future  time. 

7.  Form  of  Agreement  for  Sale. — The  following  is  the  ordinary  form 
of  Agreement  for  Sale  of  land.  It  may  be  proved  by  affidavit  of  witness,  and 
registered  by  the  purchaser. 

ARTICLES  OF  AGREEMENT,  made  this  Fifth  day  of  January,  in  the 
year  of  our  Lord  one  thousand  nine  hundred  and  two, 

Between  William  James  Gray,  of  the  Township  of  Oro,  in  the  County 
of  Simcoe  and  Province  of  Ontario,  carpenter,  of  the  Fart  Part ; 

And  Franklin  Cullis,  of  the  Township  of  Oro  aforesaid,  farmer,  of  the 
Second  Part, 

Witnesseth  that  whereas,  the  said  party  ol  the  First  Part  has  agreed  to 
sell  to  the  party  of  the  Second  Part,  and  the  party  of  the  Second  Part  has 
agreed  to  purchase  of  and  from  the  said  party  of  the  First  Part,  the  lands, 
hereditaments  and  premises  hereinafter  mentioned,  that  is  to  say: 

All  and  Singular  that  certain  parcel  or  tract  of  Land,  being  composed 
of  Lot  Number  Six  in  the  Fourth  Concession  of  the  Township  of  Oro,  aforesaid, 
containing  by  admeasurement  One  Hundred  acres  more  or  less, 

Together  with  all  the  privileges  and  appurtenances  thereto  belonging  at 
and  for  the  price  or  sum  of  One  Thousand  Dollars  of  lawful  money  of  Canada, 
payable  in  manner  and  on  the  days  and  times  hereinafter  mentioned,  that  is  to 
say:  The  sum  of  Five  Hundred  Dollars  to  be  paid  at  or  before  the  sealing  and 

delivery  of  this  agreement;  the  remaining  Five  Hundred  Dollars  to  be  due  and 
payable  in  five  equal  annual  instalments  of  One  Hundred  Dollars  each,  with 
interest  on  the  Unpaid  principal  at  six  per  cent,  per  annum,  payable  with  each 
instalment.  The  first  of  such  instalments  of  principal  and  interest  to  be  due 
and  payable  one  year  from  the  date  of  this  agreement. 

Now  it  is  hereby  agreed  between  the  parties  aforesaid,  in  the  manner 
following,  that  is  to  say:  The  said  party  of  the  Second  Part,  for  himself,  his 

heirs,  executors  and  administrators,  Doth  Covenant,  Promise  and  Agree  to  and 
with  the  said  party  of  the  First  Part,  his  heirs,  executors,  administrators  and 
assigns,  that  he  or  they  shall  and  will  well  and  truly  pay  or  caused  to  be  paid  to 
the  said  party  of  the  First  Part,  his  heirs,  executors,  administrators  and  assigns, 
the  said  sum  or  sums  of  money  above  mentioned,  together  with  the  interest 
thereon,  at  the  rate  of  Six  per  cent,  per  annum,  on  the  days  and  times  and  in 
the  manner  above  mentioned:  And  also  shall  and  will  pay  and  discharge  all 
taxes,  rates  and  assessments  wherewith  the  said  land  may  be  rated  or  eharged 
from  and  after  this  date. 
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In  Consideration  Whereof,  and  on  payment  of  the  said  sum  of  money, 
with  interest  thereon  as  aforesaid,  the  said  party  of  the  First  Part,  doth  for  him- 
self, his  heirs,  executors,  administrators  and  assigns,  Covenant , Promise  and 
Agree  to  and  with  the  said  party  of  the  Second  Part,  his  heirs,  executors,  ad- 
ministrators or  assigns,  to  convey  and  assure,  or  cause  to  be  conveyed  and  assur- 
ed, to  the  party  of  the  Second  Part,  his  heirs  or  assigns,  by  a good  and  suffi- 
cient deed  in  fee  simple: 

And  that  the  said  piece  or  parcel  of  land  above  described,  together  with 
the  appurtenances  thereunto  belonging  or  appertaining,  freed  and  discharged 
from  all  dower  or  other  encumbrances,  but  subject  to  the  conditions  and 
reservations  expressed  in  the  original  grant  thereof  from  the  Crown;  and  such 
Deed  shall  be  prepared  at  the  expense  of  the  said  party  of  the  First  Part,  and 
shall  contain  the  usual  statutory  covenants  for  perfect  title  and  quiet  en- 
joyment. 

And  also  shall  and  will  suffer  and  permit  the  said  party  of  the  Second 
Part,  his  heirs  and  assigns,  to  occupy  and  enjoy  the  same  until  default  be  made 
in  payment  of  the  said  sum  of  money,  or  the  interest  thereof,  or  any  part  there- 
of, on  the  days  and  times,  and  in  the  manner  hereinbefore  mentioned,  Subject, 
Nevertheless,  to  impeachment  for  voluntary  or  permissive  waste. 

And  it  is  expressly  understood  that  time  is  to  be  considered  the  essence 
of  this  agreement,  and  unless  the  payments  are  punctually  made  at  the  times 
and  in  the  manner  hereinbefore  mentioned,  the  said  party,  of  the  First  Part 
shall  be  at  liberty  to  re-sell  the  said  land. 

In  Witness  Whereof,  the  said  parties  to  these  presents  have  hereunto 
set  their  hands  and  seals  the  day  and  year  first  above  mentioned. 

Signed  and  Sealed  I 

In.  the  presence  of  J-  W.  J.  Gray,  (seal,) 

J.  J.  Reith.  J F.  Cullis.  (seal,) 

ONTARIO,  | 

County  of  Simcoe,  l I,  James  John  Reith,  of  the  Township  of  Oro,  in 
to  wit  : J the  County  of  Simcoe,  clerk,  make  oath  and  say: 


1.  That  I was  personally  present,  and  did  see  the  within  Instrument  and 
Duplicate  duly  signed,  sealed  and  delivered  by  William  James  Gray  and 
Franklin  Cullis,  the  parties  thereto. 

2.  That  the  said  Instrument  and  Duplicate  were  executed  at  the  Town- 
ship of  Oro. 

3.  That  I know  the  said  parties. 

4.  That  I am  a subscribing  witness  to  the  said  Instrument  and  Duplicate. 


Sworn  before  me  at  the  Township  of  Oro,  \ 
in  the  said  County  of  Simcoe,  this  Fifth  ( 
day  of  January,  in  the  year  of  our  Lord  i 
one  thousand  nine  hundred  and  two.  ) 


J.  J.  Reith. 


Lewis  Ludlow, 

A Commissioner,  &c. 


REAL  ESTATE. 


135 


8.  Sealing*,  Etc.  — The  Sealing  of  a document  consists  in  affixing  after 
the  signature  a small  piece  of  paper,  usually  a round  wafer  of  paper,  or  some 
sealing  wax  or  some  material  different  from  the  document,  and  acknowledg- 
ing it  to  be  your  Seal.  If  any  device  is  written  or  printed  after  the  signature, 
at  the  time  of  signing,  or  the  letters  L.  S.  placed  there,  a seal  may  be  put  on 
afterwards. 

9.  Corporation  Deeds,  Etc.,  do  not  need  the  affidavit  of  the  witness  ; 
the  affixing  of  the  Corporate  Seal  of  the  Company  or  the  Corporation  is  suffi- 
cient attestation  for  all  purposes,  when  the  document  is  signed  by  the  chief 
officers.  When  land  is  conveyed  to  a corporation,  it  should  be  made  to  their 
successors,  instead  of  their  heirs,  and  to  successors  in  office  where  a convey- 
ance is  made  to  trustees. 

10.  Delivery. — An  Agreement  or  Deed  may  be  signed  and  sealed,  but 
still  kept  in  possession  of  the  maker.  It  is  of  no  effect  until  it  has  been  De- 
livered to  another  person.  The  delivery  is  usually  accompanied  by  such  words 
as  “I  deliver  this  as  my  act  and  deed.”  It  requires  the  delivery  of  such  document 
into  the  hands  of  the  parties  in  whose  favor  they  are  drawn  to  give  them  bind- 
ing effect  on  the  maker. 

11.  Affidavit  of  Execution. — Every  document  that  is  to  be  registered 
or  recorded,  should  be  attested  to  by  the  affidavit  of  the  witness  who  saw  it 
signed,  as  to  the  following  particulars: 

(1)  That  he  saw  it  signed,  sealed  and  delivered; 

(2)  That  the  act  was  done  in  a certain  place; 

(3)  That  he  knows  the  parties  to  the  document; 

(4)  That  he  is  a witness  to  the  document. 

Such  affidavit  should  be  on  the  contract,  or  firmly  attached  to  it.  The  only 
exception  to  the  above  is  that  of  Corporations,  mentioned  above,  where  the 
Corporate  Seal  is  sufficient  attestation.  The  affidavit  may  be  taken  before  a 
Registrar,  Deputy  Registrar,  Supreme  or  County  Court  Judge,  a Commis- 
sioner for  taking  affidavits,  or  a Magistrate. 

1 2.  Registration. — All  documents  respecting  titles  of  Real  Estate  should 
be  registered  in  the  Registry  Office  of  the  County  in  which  the  property  is 
situated.  The  contract  is  then  a matter  of  public  record.  It  is  recognized 
at  law,  and  all  documents  take  precedence  according  to  priority  of  registration- 

Should  a Deed,  Mortgage,  etc.,  that  is  registered,  be  lost  or  destroyed,  a 
certified  copy  can  be  had  any  time  from  the  Registrar,  which  is  just  as  good 
as  the  original. 
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The  Registry  Offices  are  established  for  the  prevention  of  fraud,  so  that 
any  person  buying  Real  Estate  may  find  all  the  history  of  the  title  of  the  pro- 
perty, and  know  if  it  is  clear.  The  title  of  any  property  may  be  examined,  and 
Deeds,  Mortgages  or  Agreements  respecting  the  lot  read  over  and  copies  made 
from  them.  If  the  Registrar  makes  a certified  copy  of  any  document,  he 
charges  a reasonable  fee  for  it.  The  fees  for  registering  are  $1.40  for  the  first 
700  words  or  under,  and  15  cents  per  100  for  all  from  700  to  1400:  and  10 
cents  per  100  for  all  over  1400. 

13.  Order  Of  Registrations. — Documents  take  effect  in  the  order  of 
their  registration.  Suppose  two  mortgages  were  made  on  a property,  one  dated 
January  10,  1902,  and  not  registered  till  May  30,  1902;  and  a second  mortgage 
made  April  6,  and  registered  April  10:  the  mortgage  registered  first,  although 
made  second,  would  have  the  first  claim  on  the  property,  and  would  have  to 
be  satisfied  before  the  other,  drawn  Jan.  10  and  not  registered  until  May  30. 
It  is  desirable  that  documents  be  registered  as  soon  as  possible  after  their 
execution. 

1 4.  Abstract  Of  Title. — Every  Registrar  is  required  to  keep  books,  known 
as  “Abstract  Books/’  with  a special  space  devoted  to  each  lot  of  land  in  the 
registration  district.  Every  transaction  respecting  a lot  must  be  put  in  the 
proper  place.  The  abstract  book  must  contain  the  following  information: 

(1)  Number  of  instrument  (Registration  No.); 

(2)  Name  of  instrument — such  as  Patent,  Deed,  Mortgage,  etc.; 

(3)  Date  of  instrument; 

(4)  Date  of  registry; 

(5)  Grantor’s  name; 

(6)  Grantee’s  name; 

(7)  Quantity  of  land; 

(8)  Consideration,  price  or  amount  of  mortgage. 

The  Registrar,  for  a small  fee,  will  furnish  a copy  of  the  Abstract  Book 
that  refers  to  any  lot  or  part  of  lot,  so  that  the  title  may  be  looked  up  hundreds 
of  miles  away  from  the  Registry  Office  This  is  called  an  Abstract  of  Title. 

1 5.  Searching-  a Title.— There  are  three  kinds  of  clouds  on  a title,  that 
must  be  looked  after,  when  searching  the  title  to  a piece  of  property: 

(1)  Has  the  seller  a proper  ownership  of  the  land  and  the  right  to 
convey  it  ? Are  there  any  mortgages  or  liens  against  it  ? Search  the 
County  Registry  Office,  or  get  an  Abstract  from  the  Registrar,  and  look 
it  up. 
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(2.)  Are  there  any  judgments  against  the  owner  ? Make  a search 
in  the  office  of  the  Sheriff  of  the  county. 

(3.)  Are  there  any  taxes  unpaid  on  the  lot  ? Search  the  Town  or 
City  Treasurer’s  office,  and  Collector’s  Roll,  if  in  a town  or  a city  ; or  the 
County  Treasurer’s  office  and  Collector’s  Roll,  if  the  land  is  in  a township  or 
village. 


CHAPTER  34. 


Definition. 

Varieties  of  Deeds. 

Warranty  Deeds — Full  Covenant. 

Warranty  Deed — Abbreviated  Covenant. 

Quit  Claim  Deed. 

A Deed  Poll. 

A Trust  Deed. 

Form  (i)  of  Warranty  Deed-Abbreviated  Covenant. 
Form  (2)  of  Warranty  Deed. 

Who  Should  Sign. 

Deed  by  a Single  Person. 

A Deed  Subject  to  a Mortgage. 

Additions  to  Form  when  Subject  to  Mortgage, 

A Deed  of  Gift. 

Quit  Claim  Deed. 

Form  of  Quit  Claim  Deed. 

1.  Definition. — A Deed  is  a formal  document,  in  writing,  on  paper  or 
parchment,  signed,  sealed  and  delivered  between  the  parties. 

(1)  The  form  in  the  previous  chapter,  the  Agreement  for  Sale  of  land,  was 
simply  a contract  to  convey  land  after  certain  payments  have  beeji  made.  It 
did  not  convey  a title.  It  was  only  a promise  to  convey.  A Deed  of  land 
must  be  under  seal,  and  should  be  drawn  up  in  sets  of  two;  or  if  there  be  a 
mutual  contribution  of  land  for  the  common  use  of  both,  such  as  a common 
lane,  the  land  being  given  half  by  each  person,  the  deed  should  be  in  triplicate 
— one  for  each  of  the  parties,  and  one  for  the  Registry  Office. 

It  is  the  most  solemn  and  binding  act  that  a man  can  perform  in  the  dis- 
posal of  his  property. 

(2)  If  made  between  two  or  more  parties,  having  different  interests,  it  is 
called  an  “Indenture.”  If  made  by  one  person,  it  is  called  a “Deed  Poll” 
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2.  Varieties  Of  Deeds.— There  are  very  many  different  kinds  of  Deeds 
in  common  use,  varying  according  to  the  circumstances  of  the  case.  The  follow- 
ing are  in  common  use : 

(1)  Warranty  Deeds  with  full  covenants; 

(2)  Warranty  Deeds  with  abbreviated  covenants; 

(3)  Quit  Claim  Deeds ; 

(4)  A Deed  Poll; 

(5)  Trust  Deeds. 

A Deed  of  land  is  frequently  called  in  law  a “Bargain  and  Sale,”  and  in 
the  Abstract  Books  in  the  Registry  Office  is  denoted  by  B.  & S. 

3.  A Warranty  Deed— Full  Covenant,  Is  one  that  guarantees  a per- 
fect title  and  quiet  enjoyment  of  the  property  to  the  purchaser,  and  to  his 
heirs  and  assigns  after  him. 

The  covenants  are  written  out  at  great  length,  but  on  account  of  the  length 
of  time  required  for  writing  them  out,  and  the  extra  expense  of  registering, 
the  covenants  have  been  shortened  down  by  statute,  known  as  the  Act  re- 
specting Short  Forms  of  Conveyances,  in  Ontario.  In  Manitoba,  the  word 
Indentures  is  used  instead  of  Conveyances. 

4.  Warranty  Deed— Abbreviated  Covenants,  is  one  that  guarantees 
a perfect  title  and  quiet  possession.  It  is  the  same  in  effect  as  the  Full  Cov- 
enant Deed,  but  much  shorter  in  words.  It  has  been  legally  “ boiled  down  ” 
from  the  Full  Covenant  Deed.  It  contains  all  of  the  covenants,  but  in  fewer 
words.  The  forms  given  in  chapter  34  contain  the  abbreviated  covenants. 

5.  A Quit  Claim  Deed  is  made  by  a person  who  does  not  hold  a perfect 
title  to  a property.  It  is  sometimes  made  in  favor  of  some  one  who  has  a 
claim  to  the  property.  For  example : Smith  has  mortgaged  his  premises  to 
Brown.  He  afterwards  wishes  to  sell  to  Brown,  who  holds  the  mortgage,  and 
has  already  a claim.  He  will  use  a Quit  Claim  Deed.  It  is  very  much  like 
an  ordinary  Deed,  without  the  covenants.  It  conveys  only  the  party's 
interest  in  the  property,  be  the  interest  great  or  small. 

6.  A Deed-Poll  is  a Deed  made  by  one  person— such  as  a Sheriff’s  Deed. 

7.  A Trust  Deed  is  one  made  to  a person  called  a trustee,  for  the  ben- 
efit of  some  other  person.  It  does  not  give  the  person  who  is  trustee  any 
personal  claim,  nor  his  wife  any  dower  in  the  property. 

8.  Form  (1)— The  following  is  the  ordinary  short  form  of  Statutory 
Deed,  with  abbreviated  covenants; 
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This  Indenture  made  (in  duplicate)  the  first  day  of  December,  in  the 
year  of  our.  Lord  One  Thousand  Nine  Hundred  and  Two.  In  pursuance 
of  the  Act  respecting  Short  Forms  of  Conveyances  ; 

Between  John  James  Reith,  of  the  Township  of  Luther,  County  of  Duf- 
ferin,  and  Province  of  Ontario,  Merchant,  of  the  First  Part;  and 

Maria  Jane  Reith,  wife  of  the  party  of  the  First  Part,  of  the  Second  Part;  and 

William  James  Gray,  of  the  Township  of  Oro,  County  of  Simcoe,  Province 
of  Ontario,  merchant,  of  the  Third  Part: 

Witnesseth  that  in  consideration  of  the  sum  of  Five  Hundred  Dollars 
($500)  of  lawful  money  of  Cauada,  now  paid  by  the  said  party  of  the  Third 
Part  to  the  said  party  of  the  First  Part,  (the  receipt  whereof  is  hereby  acknow- 
ledged,) he,  the  said  party  of  the  First  Part,  Doth  Grant  unto  the  said  party 
of  the  Third  Part,  in  fee  simple. 

All  and  Singular  that  certain  parcel  or  tract  of  land  and  premises'situate, 
lying  and  being  in  the  Town  of  Barrie,  in  the  County  of  Simcoe,  and  Province 
of  Ontario,  containing  by  admeasurement  one  quarter  (yf)  of  an  acre,  be  the 
same  more  or  less,  being  composed  of  Lot  No.  four  (4)  on  West  side  of  Scrope 
Street,  in  the  Town  of  Barrie  aforesaid, 

To  Have  and  to  Hold  unto  the  said  party  of  the  Third  Part,  his  heirs  and 
assigns,  to  and  for  his  and  their  sole  and  only  use  Forever,  Subject  Never- 
theless, to  the  reservations,  limitations,  provisos  and  conditions  expressed 
in  the  original  Grant  thereof  from  the  Crown. 

(Note.  The  five  following  items  jire  the  covenants  that  make  a warranty 
Deed  of  this.) 

The  said  party  of  the  First  Part  Covenants  with  the  said  party  of  the  Third 
Part,  That  he  has  the  right  to  convey  the  said  lands  to  the  said  party  of  the 
Third  Part,  notwithstanding  any  act  of  the  said  party  of  the  First  Part. 

And  that  the  said  party  of  the  Third  Part  shall  have  quiet  possession  of  the 
said  lands,  free  from  all  incumbrances. 

And  the  said  party  of  the  First  Part  Covenants  with  the  said  party  of  the 
Third  Part,  that  he  will  execute  such  further  assurances  of  the  said  lands  as 
may,be  requisite. 

And  the  said  party  of  the  First  Part,  Covenants  with  the  said  party  of  the 
Third  Part  that  he  has  done  no  act  to  incumber  the  said  lands. 

And  Maria  Jane  Reith,  the  party  of  the  Second  Part,  hereby  bars  her  Dower 
in  the  said  lands. 

In  Witness  Whereof  the  said  parties  hereto  have  hereunto  set  their  hands 
and  seals,  the  day  and  year  first  above  written. 

John  Reith.  L.  S. 


County  of  Simcoe  : ] I,  John  Samuel  Howes  of  the  Township  of  Minto, 
l in  the  County  of  Wellington,  and  Province  of  Ontario, 
J Manufacturer;  make  oath  and  say : 

1.  That  I was  personally  present  and  did  see  the  within  Instrument  and 
Duplicate  thereof  duly  signed,  sealed  and  executed  by  John  James  Reith  and 
Maria  Jane  Reith,  two  of  the  parties  thereto, 


Maria  Jane  Reith.  L.  S. 
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2.  That  the  said  Instrument  and  Duplicate  were  executed  at  the  Town  of 
Barrie. 

3.  That  I know  the  said  parties. 

4.  That  I am  a subscribing  Witness  to  the  said  Instrument  and  Duplicate. 
Sworn  before  1 


John  James  Gibson, 

A Commissioner  for  taking  affidavits  in  H.  C.J. 

Form  (2) — The  following  is  a still  shorter  form  of  Deed,  made  possible  in 
Ontario  by  the  Devolution  of  Estates  Act  of  1886.”  It  will  be  noticed  that 
the  five  covenants  in  the  foregoing  Deed  when  “boiled  down,”  are  equivalent 
to  the  two  covenants  in  this. 

This  Indenture  made  (in  duplicate)  the  first  day  of  December,  in  the 
year  of  our  Lord,  One  Thousand  Nine  Hundred  and  two.  In  Pursuance  of 
the  Act  respecting  Short  Forms  of  Conveyances,  and  of  the  Con- 
veyancing and  Law  of  Property  Act,  1896; 

Between  John  James  Reith  of  the  Township  of  Luther,  County  of  Dufferin, 
Province  of  Ontario,  merchant,  of  the  First  Part;  and 

Maria  Jane  Reith,  wife  of  the  party  of  the  First  Part,  of  the  Second  Part;  and 
William  James  Gray  of  the  Township  of  Oro,  County  of  Simcoe,  Province 
of  Ontario,  merchant,  of  the  Third  Part; 

Witnesseth  that  in  consideration  of  the  sum  of  Five  Hundred  Dollars 
($500)  of  lawful  money  of  Canada,  now  paid  by  the  said  party  of  the  Third 
Part  to  the  said  party  of  the  First  Part,  (the  receipt  whereof  is  hereby  by  him 
acknowledged,)  he,  the  said  party  of  the  First  Part,  who  conveys  as  beneficial 
owner,  Doth  Grant  unto  the  said  party  of  the  Third  Part,  in  fee  simple, 

All  and  Singular  that  certain  parcel  or  tract  of  land  and  premises  situate, 
lying  and  being  in  the  Town  of  Barrie  in  the  County  of  Simcoe,  and  Province  of 
Ontario,  containing  by  admeasurement  one-quarter  (J^)  of  an  acre,  be  the 
same  more  or  less,  being  composed  of  Lot  Number  Four  (4)  on  the  West 
side  of  Scrope  Street,  in  the  Town  of  Barrie  aforesaid. 

And  the  said  party  of  the  First  Part  Covenants  with  the  said  party  of  the 
Third  Part,  that  he  has  done  no  act  to  encumber  the  said  lands. 

And  the  said  party  of  the  First  Part  Releases  to  the  said  party  of  the  Third 
Part  all  his  claims  in  the  said  lands 

Aiad  Maria  Jane  Reith,  the  said  party  of  the  Second  Part,  hereby  bars  her 
Dower  in  the  said  lands. 

In  Witness  Whereof  the  said  parties  hereto  have  hereunto  set  their  hands 
and  seals. 

Signed,  Sealed  and  Delivered  1 John  J.  Reith.  L.  S. 


in  the  County 
of  December,  A 


John  S.  Howes. 


in  the  presence  of 

John  J.  Gibson. 


Maria  Jane  Reith.  L.  S< 
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County  of  Dufferin:  \ I,  John  James  Gibson,  of  the  Township  of 

to  wit  : J Luther,  County  of  Dufferin,  Province  of  Ontario, 

miller,  make  oath  and  say: 

1.  That  I was  personally  present  and  did  see  the  within  Instrument  and 
a Duplicate  thereof  duly  signed,  sealed  and  executed  by  John  James  Reith  and 
Maria  Jane  Reith,  two  of  the  parties  thereto. 

2.  That  the  said  Instrument  and  Duplicate  were  executed  at  the  Town- 
ship of  Luther. 

3.  That  I know  the  said  parties. 

4.  That  I am  a subscribing  witness  to  the  said  Instrument  and  Duplicate 

Sworn  before  me  at  the  Township  of j 
Luther,  in  the  County  of  Dufferin,  this  [ John  J.  Gibson 

first  day  of  December,  A.D.  1902.  J 

F.  C.  McDowall. 

A Commissioner  for  taking  Affidavits  in  II.  C.  J. 

10.  Who  Should  Sign.  — The  answer  is,  Every  party  who  has  anything 
yet  to  do.  In  the  ordinary  cases,  the  party  of  the  Third  Part  does  not  sign. 
He  has  paid  his  money  and  he  has  nothing  further  to  do.  If,  however,  there 
is  any  covenant  that  binds  him  in  the  future,  to  pay  off  a mortgage,  or  claim, 
or  to  allow  a part  of  the  property  to  be  used  as  a lane;  or  if  there  is  any  restric- 
tive claim  in  the  Deed,  he  must  sign,  to  bind  himself. 

1 1.  Deed  by  a Single  Person. — In  a Deed  by  an  unmarried  person, 
such  as  a spinster,  bachelor,  widow  or  widower,  it  is  proper  to  mention  the 
fact  in  section  three,  of  the  affidavit  to  the  execution,  which  should  read  as 
foilows:  “I  know  the  said  party,  that  he  is  an  unmarried  man,  being  a bachelor” 
This  often  saves  the  trouble  and  expense  of  proving  this,  years  afterwards, 
when  a title  is  being  looked  up. 

12.  A Deed  Subject  to  a Mortgage. — Property  is  often  sold  subject 
to  an  existing  mortgage,  the  purchaser  agreeing  to  pay  off  the  mortgage  as  part 
of  the  purchase  money.  To  accomplish  this,  the  following  clause,  or  some 
words  of  similar  effect  should  be  written  in,  either  after  the  description  of  the 
land,  or  after  the  clause  that  ends  up  with  the  words,  “subject  to  the  reserva- 
tions, limitations,  provisos  and  conditions  expressed  in  the  original  grant 
from  the  Crown.” 

1 3.  Additions  to  Ordinary  Form— 

(1)  Form  of  clause  for  Deed,  subject  to  mortgage.  “Subject,  however,  to 
a certain  mortgage,  made  by  the  parties  of  the  First  and  Second  Parts  to  Henry 
Swinton,  dated  January  20,  1902,  securing  the  payment  of  the  sum  of  five 
hundred  dollars,  with  interest  at  7 per  cent,  per  annum,  which  mortgage  the 
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party  of  the  Third  Part  agrees  to  pay,  satisfy  and  discharge,  as  part  of  the  pur- 
chase money,  and  save  harmless  therefrom  the  party  of  the  First  Part. 

(1)  Add  to  three  of  the  clauses  requiring  it,  the  modifying  words,  “ex- 
cept as  aforesaid,”  so  as  to  make  them  harmonize  with  the  encumbrance  of 
the  mortgage  provided  for  in  the  foregoing  clause. 

14.  A Deed  of  Gift  . — A Deed  of  Gift  of  property  from  father  to  son,  etc., 
is  usually  drawn  as  follows,  in  the  parts  that  relate  to  the  consideration,  “ Wit- 
nesseth  that  in  consideration  of  natural  love  and  affection,  and  the  sum  of 
One  Dollar,”  thus  including  both  a good  and  a valuable  consideration. 

15.  The  Quit  Claim  Deed  as  mentioned  in  a previous  section,  is  one 
that  does  not  give  any  guarantee  of  title.  The  words  conveying  the  title  are 
different,  as  the  seller  is  only  parting  with  his  interest  in  the  property. 

It  is  given  (i)  When  a person’s  title  is  defective,  and  he  onjy  wants  to 
convey  such  title  as  he  really  possesses  ; 

(2)  Where  a mortgagee  purchases  the  land  mortgaged  to  him,  he  having 

the  covenants  of  guarantee  already  in  his  mortgage  in  his  favor. 

(3)  When  heirs  in  common  of  an  estate,  quit  their  claim  to  one  another. 


16.  Form  of  Quit  Claim  Deed— 

This  Indenture,  made  in  duplicate  the  first  day  of  December,  in  the  year 
of  our  Lord  one  thousand  nine  hundred  and  two : 

Between  John  James  Reith,  of  the  Township  of  Luther,  County  of  Dufferin, 
and  Province  of  Ontario,  yeoman,  of  the  First  Part;  and 
Maria  Jane  Reith,  wife  of  the  party  of  the  First  Part,  of  the  Second  Part;  and 
Williatn  James  Gray,  of  the  Township  of  Oro,  County  of  Simcoe,  and  Pro- 
vince of  Ontario,  merchant,  of  the  Third  Part, 

Witnesseth  that  the  said  party  of  the  First  Part,  for  and  in  consideration 
of  the  sum  of  Five  Hundred  Dollars  ($500)  of  lawful  money  of  Canada,  to  him 
in  hand  paid  by  the  said  party  of  the  Third  Part,  at  or  before  the  sealing  and 
delivery  of  these  presents,  (the  receipt  whereof  is  hereby  acknowledged,)  Has 
granted,  released  and  quitted  claim,  and  by  these  presents,  Doth  Grant,  Re- 
lease and  Quit  Claim  unto  the  said  party  of  the  Third  Part,  his  heirs  and 
assigns,  All  estate,  right,  title,  interest,  claim  and  demand  whatsoever,  both 
at  law  and  in  equity,  or  otherwise  howsoever,  and  whether  in  possession  or  ex- 
pectancy, of  him,  the  said  party  of  the  First  Part,  of,  in,  to,  or  out  of 

All  and  Singular,  that  certain  parcel  or  tract  of  land  and  premises,  sit- 
uate, lying  and  being  in  the  Town  of  Barrie,  in  the  County  of  Simcoe,  and 
Province  of  Ontario,  containing  by  admeasurement  one-quarter  (J^)  of  an  acre 
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be  the  same  more  or  less,  being  composed  of  Lot  Number  Four  (4)  on  the 
West  side  of  Scrope  Street,  in  the  Town  of  Barrie  aforesaid,  Together  with 
the  appurtenances  thereto  belonging  or  appertaining, 

To  have  and  to  hold  the  aforesaid  land  and  premises,  with  all  and  sing- 
ular the  appurtenances  thereto  belonging  or  appertaining,  unto  and  to  the  use 
of  the  said  party  of  the  Third  Part,  his  heirs  and  assigns  for  ever; 

Subject  Nevertheless  to  the  reservations,  limitations,  provisos  and  con- 
ditions expressed  in  the  original  grant  thereof  from  the  Crown. 

And  Maria  Jane  Reith,  the  said  party  of  the  Second  Part,  hereby  bars  her 
Dower  in  the  said  lands. 

In  Witness  Whereof  the  said  parties  hereto  have  hereunto  set  their  hands 
and  seals. 

John  J.  Reith.  (L.  S.) 

Maria  Jane  Reith,  (L.  S.) 


Couniy  of  Simcoe:  J I,  John  Samuel  Howes,  of  the  Town  of  Harris- 
> ton,  in  the  County  of  Wellington,  and  Province  of 
to  wit:  J Ontario,  Manufacturer,  make  oath  and  say: 

1.  That  I was  personally  present,  and  did  see  the  within  Instrument  and 
the  Duplicate  thereof,  duly  signed,  sealed  and  executed  by  John  James  Reith 
and  Maria  Jane  Reith,  two  of  the  parties  thereto; 

2.  That  the  said  Instrument  and  Duplicate  were  executed  at  the  Town  of 
Barrie; 

3.  That  I personally  know  the  said  parties; 

4.  That  I am  a subscribing  witness  to  the  said  Instrument  and  Duplicate. 
Sworn  before  me  at  Barrie,  in  the  ] 

'County  of  Simcoe,  this  first  day  of  John  S.  Howes, 

December,  A.D.  1902.  j 

F.  C.  Me  Do  WALL. 

A Commissionet  for  taking  Affidavits  in  H.  C.  J \ 


Signed,  Sealed  and  Delivered 
in  the  presence  of 

John  S.  Howes. 

Affidavit  of  Witness  to  the  execution. 
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Definition. 

Form  of  Mortgages. 

The  Re-Payment  Clause. 
Sinking  Fund  Mortgages. 
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MORTGAGES,  •{  Additional 

ETC. 

Clauses, 


Special  Insurance  Clause. 
Tenant-at-will  Clause. 
Provision  for  Foreclosure. 


Provision  for  Payment  of  Taxes 
etc. 

Provisions  for  Compounding 
Unpaid  Interest. 

Powers  of  Sale. 


Registration  of  Mortgages. 
Making  Sure  of  the  Title. 


1.  Definition. — A Mortgage  is  a grant  or  conveyance  of  Real  Estate  by  a 
borrower  or  a debtor  to  a lender  or  creditor,  to  secure  the  re-payment  of  a 
loan  or  debt.  The  property  is  pledged,  in  fact  really  conveyed,  such  convey- 
ance contains  a condition  that  the  mortgagor  may  buy  it  back  again  by  repay- 
ing certain  sums  at  certain  times.  The  person  giving  the  Mortgage  is  called 
the  Mortgagor.  The  person  in  whose  favor  it  is  made  is  called  the  Mortgagee. 
It  will  be  noticed  that  in  form,  a Mortgage  is  very  like  a Deed  with  a “proviso” 
for  repayment  added. 

2.  Form  of  Mortgage— 

THIS  INDENTURE,  made  in  duplicate,  the  First  day  of  February,  one 
thousand  nine  hundred  and  two,  In  Pursuance  of  an  Act  Respecting 
Short  Forms  of  Mortgages, 

Between  Henry  Richard  Manders,  of  the  Township  of  Smith,  in  the  County 
of  Peterboro’,  and  Province  of  Ontario,  Farmer,  of  the  First  Part,  hereinafter 
called  the  Mortgagor; 

Mary  Ann  Manders,  wife  of  the  party  of  the  P'irst  Part,  of  the  Second  Part; 
And  William  James  Claik,  of  the  Township  of  Smith  aforesaid,  Gentleman, 
of  the  Thild  Part,  hereinafter  called  the  Mortgagee, 

Witnesseth  that  in  consideration  of  Six  Hundred  ($600.00)  Dollars  of 
lawful  mcr.ey  of  Canada,  now  paid  by  the  said  Mortgagee  to  the  said  Mort- 
gagor, (the  receipt  whereof  is  hereby  acknowledged).  The  said  mortgagor 
Doth  Grant  and  Mortgage  unto  the  said  Mortgagee,  his  heirs  and  assigns 
IOREVER,  Ail  and  Singular,  that  certain  parcel  or  tract  of  land  and  pre- 
mises situate,  l)irg  and  being  in  the  Township  of  Smith  aforesaid,  containing 
by  acnreasuument,  Two  Hundred  Acres  more  or  less,  being  composed  of 
lot  Number  Eight  (8)  in  the  tenth  (10)  Concession  of  the  Township  of  Smith 
aforesaid;  and  Mary  Ann  Manders,  the  party  of  the  Second  Part,  hereby  bars 
her  Dower  in  said  lands: 
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Provided,  this  Mortgage  to  be  void  on  payment  of  Six  Hundred  Dollars 
of  lawful  money  of  Canada,  with  interest  at  Seven  per  cent,  per  annum,  as 
follows : The  said  principal  sum  of  Six  Hundred  Dollars  to  be  due  and  pay- 
able five  years  from  the  date  hereof,  with  interest  thereon  at  Seven  per  cent, 
per  annum,  payable  yearly.  The  first  of  such  payments  of  interest  to  be  due 
and  payable  on  the  first  day  of  February,  1903,  and  taxes  and  performance 
of  Statute  Labor. 

The  said  Mortgagor  Covenants  with  the  said  Mortgagee,  That  the  Mort- 
gagor will  pay  the  Mortgage  Money  and  Interest,  and  observe  the  above 
proviso. 

That  the  Mortgagor  has  a good  title  in  fee  simple  to  the  said  lands. 

And  that  he  has  the  right  to  convey  the  said  lands  to  the  said  Mortgagee. 

And  that  on  default  or  non-observance  of  any  of  the  provisions  or  stipu- 
lations herein  contained,  the  Mortgagee  shall  have  quiet  possession  of  the  said 
lands  free  from  all  encumbrances. 

And  that  the  said  Mortgagor  will  execute  such  further  assurances  of  the 
said  lands  as  may  be  requisite. 

And  that  the  said  Mortgagor  has  done  no  act  to  encumber  the  said  lands. 

And  that  the  said  Mortgagor  will  insure  the  buildings  on  the  said  lands  to 
ihe  amount  of  not  less  than  Five  Hundred  Dollars  currency:  Provided  that  the 
Mortgagee  may  insure  the  same  without  reference  to  the  Mortgagor,  and  charge 
any  moneys,  with  interest  at  the  rate  aforesaid,  paid  by  him  in  respect  thereof, 
on  the  said  lands. 

And  the  said  Mortgagor  doth  Release  to  the  said  Mortgagee  all  his  claims 
upon  the  said  lands,  subject  to  the  said  proviso. 

Provided  that  the  said  Mortgagee  may  distrain  for  arrears  of  Interest. 

Provided  that  in  default  of  payment  of  the  Interest,  or  of  any  portion  of 
the  moneys  hereby  secured,  the  principal  hereby  secured  shall  become  due 
and  payable. 

Provided  that  until  default  of  payment  the  Mortgagor  shall  have  quiet 
possession  of  the  said  lands. 

In  Witness  Whereof  the  said  parties  hereto  have  hereunto  set  their 
hands  and  seals. 


Signed,  Sealed  and  Delivered 
In  the  presence  of 

R.  B.  Cochrane. 


Henry  R.  Manders.  [seal] 

Mary  Ann  Manders.  [seal] 


Received  on  the  day  of  the  date  of  this  Indenture  the  sum  of  Five  Hun- 
dred (500.00)  Dollars,  mentioned  as  consideration. 


Witness: 

R.  B.  Cochrane. 


} 


Henry  R.  Manders. 


County  of  Peterboro, 
to  wit: 


I,  Richard  Bernard  Cochrane,  of  the  Township 
of  Smith,  in  the  County  of  Peterboro’,  Gentleman, 
make  oath  and  say  : 


1.  That  I was  personally  present  and  did  see  the  within  Instrument  and 
the  Duplicate  thereof  duly  signed,  sealed  and  executed  by  Henry  Richard 
Manders  and  Mary  Ann  Manders,  two  of  the  parties  thereto. 
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2.  That  the  said  Instrument  and  Duplicate  were  executed  at  the  Town* 
ship  of  Smith. 

3.  That  I know  the  said  parties. 

4.  That  I am  a subscribing  Witness  to  the  said  Instrument  and  Duplicate. 

Sworn  before  me  at  the  Township  of 
Smith,  in  the  County  of  Peterboro’ 
this  first  day  of  February,  A.D.  1902. 

W.  T.  Gray, 

A Commissioner  for  taking  affidavits  in  h.  C.  J. 

3.  The  Re-payment  Clause  of  a mortgage  is  that  clause  that  provides 
when  and  how  the  loan  or  debt  is  to  be  repaid.  The  rights  of  the  Mortgagor 
in  a repayment  clause  is  called  an  “ equity  of  redemption.”  The  clause  in 
the  foregoing  form  makes  the  principal  payable  at  the  end  of  a term  of  years 
and  the  interest  payable  annually.  Great  care  should  be  taken  in  the  com- 
position of  these  clauses  so  that  they  may  be  made  so  explicit,  that  there  cannot 
be  a doubt  or  quibble  as  to  the  time  and  manner  of  re-payment.  Many  persons 
desire  to  have  the  principal  of  their  mortgages  payable  in  annual  instalments 
and  the  interest  on  all  the  principal  paid  up  to  date.  The  following  is  the 
form  : — 


“ Provided  this  Mortgage  to  be  void  on  payment  of  Six  Hundred  Dollars 
of  lawful  money  of  Canada,  with  interest  thereon  at  the  rate  of  Six  per  cent, 
as  follows: — That  is  to  say,  the  said  principal  sum  of  Six  Hundred  Dollars  to 
be  due  and  payable  in  six  equal  annual  instalments  of  One  Hundred  Dollars 
each,  with  interest  at  the  rate  of  Six  per  cent,  per  annum  on  the  unpaid  prin- 
cipal payable  annually  with  each  instalment  of  principal.  The  first  of  such 
payments  of  principal  and  interest  to  be  due  and  payable  on  the  first  day  of 
February,  A.D.  1903,  and  taxes  and  performance  of  statute  labor.” 

In  case  the  instalments  are  irregular,  either  as  to  amount  or  dates  of  pay- 
ment, it  is  better  to  give  the  amount  of  each  instalment  and  its  exact  due  date. 
Very  little  trouble  will  be  experienced  in  varying  the  foregoing  to  suit  half- 
yearly  interest. 

4.  Sinking  Fund  Mortgages.— A Sinking  Fund  Mortgage  is  one  in 
which  the  principal  and  interest  together,  are  divided  into  a number  of  equal 
yearly,  half-yearly,  or  monthly  payments.  This  form  of  re-payment  clause  was 
used  very  extensively  in  Canada  until  recent  legislation  almost  abolished 
them  by  making  them  illegal,  unless  they  gave  the  following  particulars  in  the 
repayment  clause  : 

(1)  The  amount  of  the  loan  ; 

(2)  The  rate  of  interest ; 

(3)  The  part  of  each  annual  payment  that  is  for  interest ; 

(4)  The  part  of  each  annual  payment  that  is  for  principal. 
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formerly  these  Mortgages  were  used  to  cover  up  exorbitant  rates  of  interest, 
charged  by  grasping  or  unscrupulous  loan  companies  and  private  lenders. 
Everything  has  now  to  be  plain  and  above-board.  That  borrower  who 
thought  he  was  paying  six  per  cent,  and  who  was  really  paying  somewhere 
between  twelve  and  twenty  per  cent.,  can  no  longer  be  deceived  or  left  in 
the  dark  as  to  the  obligation  he  incurs  when  he  gives  a lien  on  his  property. 
Building  Societies  are  about  the  only  institutions  that  now  use  the  old 
sinking  fund  form  of  Mortgage. 

5.  Additional  Clauses. — Joint  Stock  Loan  Companies  and  some  private 
individuals  put  various  extra  clauses  in  for  better  securing  themselves,  as  fre- 
quently people  that  call  themselves  “ good  citizens  ” will  deliberately  set  them- 
selves to  cheat  a loan  company  when  they  would  not  think  of  acting  so  with  a 
private  person. 

6.  Special  Insurance  Clauses.— “And  that  the  said  mortgagor  will  in- 
sure the  buildings  on  the  said  lands  to  the  amount  of  not  less  than  One 
Thousand  Dollars,  currency:  Provided  that  the  company  may  insure  the  same 
without  reference  to  the  mortgagor, and  charge  any  money  with  interest  at  the 
rate  aforesaid  paid  by  them  in  respect  thereof  on  the  said  lands:  and  to  enable 
the  company  to  effect  insurance  in  any  Joint  Stcck  or  Mutual  Fire  Insurance 
Company,  the  mortgagor  hereby  appoints  the  President  and  Manager  his  joint 
agents,  to  sign  on  his  behalf,  all  necessary  insurance  applications,  premium 
notes  or  undertakings  for  payment  of  the  insurance  premium  moneys;  and 
provided  also  that  in  the  event  of  any  loss  by  fire  happening,  either  before  or 
after  default  shall  have  been  made  in  payment  of  the  moneys  in  the  above 
provisos,  or  herein  elsewhere  mentioned,  or  in  doing  or  keeping  of  any  of  the 
covenants  or  agreements  herein  contained,  on  the  part  of  the  mortgagor,  the 
company  may  apply  the  moneys  to  be  derived  from  said  insurance,  either 
towards  reconstructing  the  destroyed  buildings,  or  toward  payment  of  the 
said  money  hereby  secured,  as  they  may  deem  best.” 

7.  Tenant-at-will  Clause. — “And  the  said  mortgagor  doth  Release  to 
the  said  company  all  his  claims  upon  the  said  lands,  and  doth  attorn-to  and 
become  Tenant-at-Will  to  the  said  company,  subject  to  the  said  proviso,  at 
a rent  equal  to  the  interest  hereinbefore  mentioned.” 

8.  Provision  for  Foreclosure. — “Provided  that  such  notice  may  be 
effectually  given,  either  by  leaving  the  same  on  the  door  of  the  dwelling 
house  or  other  conspicuous  part  of  the  premises,  if  unoccupied,  or  at  the 
option  of  the  company  or  their  assigns,  by  publishing  the  same  for  four 
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consecutive  times  in  some  newspaper  published  in  the  County  in  which  the 
lands  are  situated;  and  provided  that  the  said  lands  may  be  sold,  either  by 
public  auction  or  by  private  sale,  and  either  for  cash  or  credit; and  that  the 
company  or  their  assigns  may  vary  or  rescind  any  contract  or  sale  by  virtue 
of  said  power,  and  may  buy  in  and  re-sell  the  said  lands,  or  any  part  thereof, 
either  by  private  sale  or  public  auction,  without  being  responsible  for  any  loss 
or  deficiency  for,  or  on  account  of  such  estate  ; and  that  no  purchaser  under 
such  power  of  sale,  shall  be  bound  to  inquire  into  the  legality  or  regularity  of 
any  sale  under  the  said  power,  or  to  see  to  the  application  of  the  purchase 
money.” 

9.  Provision  for  Payment  Of  Taxes,  &C.— “And  is  hereby  agreed  be- 
tween the  parties  hereto,  that  the  company  may  pay  all  taxes  and  rates  which 
shall  from  time  to  time  fall  due  and  be  unpaid  in  respect  of  the  mortgaged 
premises;  and  charge  such  payment,  with  interest  at  the  rate  aforesaid,  on  the 
mortgaged  premises,  and  that  in  case  the  company  satisfy  any  charge  on  the 
said  lands,  the  amount  paid  in  respect  thereof  shall  be  payable  forthwith  with 
interest  at  the  rate  aforesaid;  and  in  default,  the  power  of  sale  hereby  given 
may  be  exercised.  And  that  neither  the  execution  nor  registration  of  this 
mortgage  shall  bind  the  company  to  advance  the  money.” 

10.  Provision  for  Compounding*  Unpaid  Interest.— “And  that  all 
interest  in  arrear  upon  this  Mortgage  shall  bear  interest  at  the  rate  of  Eight 
per  cent,  per  annum,  from  the  time  of  its  accruing  due  and  becoming  payable, 
and  that  the  principal  money  secured  shall  bear  interest  at  the  said  rate  until 
said  principal  moneys  and  interest  are  paid. 

11.  Power  of  Sale. — Every  Mortgage  contains  a clause  to  the  following 
effect : Provided  that  the  mortgagee  on  default  of  payment  for  three  months, 
may  on  one  month’s  notice,  enter  on  and  lease  or  sell  the  said  lands,”  &c.  This 
clause  enables  the  mortgagee,  after  strictly  complying  with  the  terms  of  the 
notice,  to  sell  the  mortgaged  lands. 

12.  Registration  of  Mortgages.— The  registration  of  a mortgage  is 
very  essential.  If  two  mortgages  are  given,  the  one  registered  first  will  be 
satisfied  first,  in  case  the  property  has  to  be  sold.  Suppose  Smith  makes  a 
mortgage  to  Jones,  January  15th.  It  is  registered  July  10th.  Another  to 
Moore  on  May  20th,  which  is  registered  May  22nd.  A judgment  is  given 
against  him  July  1st,  and  taxes  become  due,  say,  Oct.  1st. 

(1)  Taxes  are  a first  claim,  and  come  ahead  of  everything  else. 
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(2)  The  second  mortgage  comes  next  for  a share,  because  registered 

earliest. 

(3)  The  judgment  comes,  if  anything  remains. 

(4)  If  there  is  anything  left,  the  first  mortgage  takes  it.  It  might 

have  been  first  after  the  taxes,  if  only  registered  promptly. 

13.  Making5  Sure  of  the  Title.  —Before  advancing  money  on  a mort- 
gage, the  loan  companies  are  very  careful  to  search  the  title,  as  indicated  in  a 
previous  section.  They  get  an  abstract  of  the  title  first  of  all,  then  draw  the 
mortgage,  have  it  signed  and  registered,  and  the  abstract  or  the  title  continued 
so  as  to  show  the  mortgage  on  it.  They,  by  this  means,  see  that  there  are 
no  others  ahead  of  theirs.  After  all  this  they  search  the  Sheriff’s  office  for 
judgments,  and  the  Treasurer’s  for  back  taxes.  If  there  are  any  claims  in 
either  office,  they  pay  them  and  deduct  their  expenses,  and  hand  the  balance 
to  the  mortgagee.  This  is  about  the  only  safe  way  for  all  cases,  and  private 
individuals  would  do  well  to  take  like  precautions. 


CHAPTER  36. 
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Unsatisfied  Mortgages. 
Repayment  of  Mortgages. 


1.  Foreclosure. — If  a mortgagor  fails  to  pay  his  mortgage  and  interest, 
the  process  of  enforcing  the  claim  by  appropriating  or  selling  the  land,  is 
popularly  called  Foreclosure.  The  mortgagor  is  deprived  of  his  ownership. 
Though  the  mortgagee  may  legally  appropriate  the  land  under  his  mortgage, 
in  practice  this  is  not  done.  A sale  is  always  held,  so  as  to  make  the  title 
surer  and  establish  a value,  so  that  anything  left  over  after  satisfying  the  mort- 
gage and  expenses,  may  be  returned  to  the  mortgagor. 

2.  Transfer  of  a Mortgage. — A mortgage  is  not  negotiable  paper,  and 
is  not  transferable  by  indorsement.  It  is  a sealed  and  registered  contract,  and 
requires  a sealed  and  registered  contract  to  change  the  ownership;  This  doe- 
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ument  is  called  an  Assignment  of  Mortgage.  It  should  be  drawn  in  dupli- 
cate, and  registered  where  the  Mortgage  is  registered. 

3.  Form  of  Assignment— 

THIS  INDENTURE,  made  in  duplicate,  the  First  day  of  August  in  the 
year  of  our  Lord  one  thousand  nine  hundred  and  two, 

Between  William  James  Clark,  of  the  Town  of  Peterboro’,  in  the  County 
of  Peterboro’,  and  Province  of  Ontario,  student,  of  the  First  Part,  hereinafter 
called  the  Assignor;  and  James  John  Reith,  of  the  Township  of  Luther,  in 
the  County  of  Wellington  and  Province  of  Ontario,  Merchant,  of  the  Second 
Part,  hereinafter  called  the  Assignee. 

Whereas  by  a Mortgage  dated  on  the  First  day  of  February,  in  the  year  of 
our  Lord  one  thousand  nine  hundred  and  two,  Henry  Richard  Manders,  of 
the  Township  of  Smith,  County  of  Peterboro’  and  Province  of  Ontario,  farmer, 
and  wife,  did  grant  and  Mortgage  the  land  and  premises  therein  and  herein- 
after described  to  William  James  Clark  aforesaid,  his  heirs  and  assigns,  for 
securing  the  payment  of  Six  Hundred  Dollars  of  lawful  money  of  Canada, 
and  there  is  now  owing  upon  the  said  Mortgage  the  sum  of  Six  Hundred  and 
Twenty-one  Dollars: 

Now  this  Indenture  Witnesseth,  that  in  consideration  of  Six  Hundred 
and  Ten  Dollars  ot  lawful  money  of  Canada,  now  paid  by  the  said  Assignee  to 
the  said  Assignor  [the  receipt  whereof  is  hereby  acknowledged],  the  said  As- 
signor Doth  Hereby  Assign  and  set  over  unto  the  said  Assignee,  his 
executors,  administrators  and  assigns,  All  that  the  said  before  in-part-recited 
Mortgage,  and  also  the  said  sum  of  Six  Hundred  and  Twenty-one  Dollars 
now  owing  as  aforesaid,  together  with  all  moneys  that  may  hereafter  become 
due  or  owing  in  respect  of  said  Mortgage,  and  the  full  benefit  of  all  powers  and 
of  all  covenants  and  provisos  contained  in  said  Mortgage.  And  also  full 
power  and  authority  to  use  the  name  or  names  of  the  Assignor,  his  heirs, 
executors,  administrators,  or  assigns,  for  enforcing  the  performance  of  the 
covenants  and  other  matters  contained  in  the  said  mortgage.  And  the  said 
Assignor  Doth  Hereby  Grant  and  Convey  unto  the  said  Assignee,  his 
heirs  and  assigns,  All  and  Singular  that  certain  parcel  or  tract  of  land  and 
premises  situate  lying  and  being  in  the  Township  of  Smith,  in  the  County  of 
Peterboro’,  and  Province  of  Ontario,  containing  by  admeasurement  Two  Hun- 
dred Acres,  be  the  same  more  or  less,  being  composed  of  Lot  Number  Eight 
[8J  in  the  Tenth  Concession  of  the  Township  of  Smith  aforesaid; 

To  Have  and  to  Hold  the  said  Mortgage,  and  all  moneys  arising  in 
respect  of  the  same  and  to  accrue  thereon,  and  also  the  said  land  and  premises 
thereby  granted  and  mortgaged,  to  the  use  of  the  said  Assignee,  his  heirs, 
executors,  administrators  and  assigns,  absolutely  and  forever;  but  subject  to 
the  terms  contained  in  such  Mortgage. 

And  the  said  Assignor  for  himself,  his  heirs,  executors,  administrators 
and  assigns  doth  hereby  covenant  with  the  said  Assignee,  his  heirs,  executors, 
administrators  and  assigns,  That  the  said  Mortgage  hereby  assigned  is  a good 
and  valid  Security,  and  that  the  said  sum  of  Six  Hundred  and  Twenty-one 
Dollars  is  now  owing  and  unpaid*  And  that  he  hath  not  done  or  permitted 
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any  act,  matter  or  thing  whereby  the  said  Mortgage  has  been  released  or  dis- 
charged, either  partly  or  in  entirety;  And  that  he  will  upon  request  do,  perform 
and  execute  every  act  necessary  to  enforce  the  full  performance  of  the  coven- 
ants and  other  matters  contained  therein. 

In  Witness  Whereof,  the  said  parties  hereto  have  hereunto  set  their  hands 
and  seals. 

Signed,  Sealed  and  Delivered  1 

In  the  presence  of  V William  J.  Clark.  [L.S  ] 

Wm.  Notter.  J 

County  of  Peterboro’,  1 1,  William  Notter,  of  the  Town  of  Peterboro’, 

Vin  the  County  of  Peterboro’,  and  Province  of 
to  wit  : J Ontario,  Gentleman,  make  oath  and  say: 


1.  That  I was  personally  present,  and  did  see  the  within  Instrument  and 
the  Duplicate  thereof,  duly  signed,  sealed  and  executed  by  William  James 
Clark,  one  of  the  parties  thereto. 

2.  That  the  said  Instrument  and  Duplicate  were  executed  at  the  Town 
of  Peterborol 

3.  That  I know  the  said  party  to  be  of  the  full  age  of  twenty-one  years. 

4.  That  I am  a subscribing  witness  to  the  said  Instrument  and  Duplicate. 


Sworn  before  me  at  Peterboro’,  in  the  J 
County  of  Peterboro’,  this  first  day  ( 
of  August,  in  the  year  of  our  Lord,  1 
1902.  John  Creasor.  J 


Wm.  Notter 


A Commissioner  for  taking  affidavits  in  H.  C.J . 


4.  A Discharge  Of  Mortgage  is  a legal  and  statutory  form  of  receipt, 
showing  that  a mortgage  has  been  paid.  It  requires  a registered  instrument  to 
cancel  a registered  mortgage.  It  must  be  signed  in  presence  of  a witness  by 

1.  The  Mortgagee  or  his  representative;  or, 

2.  The  Assignee  of  the  mortgage,  in  case  it  has  been  sold. 

The  Mortgagee  must  not  refuse  to  sign  a discharge  after  a mortgage  has 
been  paid.  If  the  mortgage  has  been  assigned,  the  assignment  should  be  as 
accurately  described  in  the  discharge  as  the  mortgage  itself.  All  the  particulars 

as  to  date,  registration,  etc.,  should  be  taken  from  the  registrar’s  certificate  on 
the  assignment. 

A discharge  operates  as  a re-conveyance  of  the  lands  to  the  Mortgagor 
or  his  representatives. 
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5.  Form  of  Discharge  of  Mortgage— 


Province  of  Ontario, 
County  of  Peterboro’,  - 

TO  WIT. 


DOMINION  OF  CANADA. 


To  the  Registrar  of  the  North  Riding  of  the  County  of  Peterboro’, 

I,  William  James  Clark,  of  the  Township  of  Smith,  in  the  County  of 
Peterboro’,  and  Province  of  Ontario,  Do  Certify  that  Henry  Richard  Manders, 
of  the  Township  of  Smith  aforesaid,  hath  satisfied  all  money  due  on  or  to  grow 
due  on  a certain  Mortgage  made  by  Henry  Richard  Manders  and  wife,  of  the 
Township  of  Smith  aforesaid,  to  William  James  Clark  aforesaid,  which  Mort- 
gage bears  date  the  First  day  of  February,  A.D.  1902,  and  was  registered  in 
the  Registry  Office  for  the  North  Riding  of  Peterboro’,  on  the  third  day  of 
February,  A.D.  1902,  at  twenty  minutes  past  One  o’clock  in  the  afternoon,  in 
Liber  37  for  the  Township  of  Smith,  as  No.  5755. 

That  such  Mortgage  has  not  been  assigned. 

That  I am  the  person  entitled  by  law  to  receive  the  money  and  that 
such  Mortgage  is  therefore  diicharged.  * 

Witness  my  hand  this  first  day  of  February,  A.D.  1902. 

Signed,  Sealed  and  Delivered  ] 

in  the  presence  of  ^ W.  J.  Clark.  (L.S.) 

Wm.  Notter.  J 

ONTARIO,  1 I,  William  Notter,  of  the  Town  of  Peterboro’, 

County  of  Peterboro’,  [>  in  the  County  of  Peterboro’,  Province  of  Ontario, 
to  wit.  J Student,  make  oath  and  say  : 

1.  That  I was  personally  present  and  did  see  the  within  Certificate  of 
Discharge  of  Mortgage  duly  signed  and  executed  by  William  James  Clark, 
one  of  the  parties  thereto. 

2.  That  the  said  Instrument  was  executed  at  the  Town  of  Peterboro’. 

3.  That  I know  the  said  party. 

4.  That  I am  a subscribing  witness  to  the  said  instrument. 

Sworn  before  me  at  Peterboro’,  in  the  J 

County  of  Peterboro’,  this  First  day  I 

of  February,  A.D.  1902.  j Wm.  Notter. 

John  Creasor,  J 

A Commissioner  for  taking  Affidavits  in  H C.J. 

6.  Unsatisfied  Mortgages — Suppose  Smith  mortgages  his  farm  to 
Jones  as  security  for  the  payment  of  One  Thousand  Dollars.  If  the  mortgage 
is  foreclosed  and  sold,  and  only  brings  say,  $800  over  the  expenses,  the  mort- 
gage is  still  good  as  an  evidence  of  a debt  for  20  years,  or  10  years  in  Manitoba, 
being  under  seal.  If  the  Mortgagor  is  ever  worth  the  $200  lacking  in  the 
Mortgage,  the  Mortgagee  may  sue  him  and  recover  the  amount  with  interest 
and  costs. 
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. Repayment  Of  Mortgages. — In  Mortgages  made  since  July  ist, 
1888,  in  Ontario,  where  default  has  been  made  in  paying  any  principal  accord- 
ing to  the  terms  of  the  Mortgage,  said  principal  may  be  paid  at  any  time 
thereafter  without  notice,  or  payment  of  interest  in  lieu  of  notice,  unless  there 
be  an  express  agreement  in  the  Mortgage  to  the  contrary. 


1.  The  Torrens  System  of  conveying  Real  Estate,  and  of  recording  land 
titles,  has  been  introduced  into  various  Provinces  in  Canada.  In  Ontario,  it 
was  made  applicable  to  the  City  of  Toronto,  and  to  the  new  District  of  Algoma, 
etc.,  lying  to  the  north  and  west.  Other  parts  of  the  Province  can  bring  it 
into  operation  by  complying  with  the  provisions  of  the  Act. 

Although  the  titles  to  property  are  perfected  when  brought  under  this 
system,  and  transfers  are  easily  made,  it  has  been  very  little  used  in  the 
Province  of  Ontario. 

2.  Used  in  Manitoba.— Since  the  introduction  into  Manitoba  of  the 
Torrens  System,  a great  portion  of  the  lands,  especially  those  in  Cities,  Towns 
and  Villages,  have  been  brought  under  its  operation.  The  operation  of  the 
system  is  the  same  in  all  places,  hence  a description  of  its  operation  in  Mani- 
toba, and  the  forms  used  in  connection  with  it  there,  will  be  applicable  to  all 
Provinces,  and  sufficient  for  the  purposes  of  this  volume. 

3.  How  to  get  a Torrens  Title. — The  owner  of  lands  under  the  old 
system,  desiring  to  bring  his  title  under  the  operation  of  the  Real  Property 
Act,  as  it  is  entitled  under  the  Statute,  makes  an  application  in  writing,  in  the 
form  prescribed  by  the  Act,  showing  himself  to  be  owner,  what  encumbrances 
thereon,  what  adjoining  owners,  etc.,  and  this  is  duly  verified  by  his  affidavit. 
Examiners  appointed  for  the  purpose  by  the  Lieutenant-Governor  in  Council, 
make  a thorough  examination  of  the  title,  and  upon  their  being  satisfied,  a 
Certificate  of  Title  is  issued  by  the  District  Registrar  to  the  owner. 


CHAPTER  37. 


The  Torrens  System. 


REAL  ESTATE. 


'The  Torrens  System. 

Used  in  Manitoba. 

How  to  get  a Torrens  Title. 
An  Absolute  Title. 

Necessary  Affidavits. 

Form  of  Certificate  of  Title. 
Form  of  Transfer  of  Title. 
Form  of  Mortgage. 


>54 


REAL  ESTATE. 


4.  An  Absolute  Title.— The  effect  of  a Torrens  Title  by  the  Statute,  is, 
that  the  production  of  a registered  Certificate  of  Title  shall  be  held  in  every 
Court  of  Law  or  Equity,  to  be  an  absolute  bar  and  estoppel  of  any  action 
against  the  person  named  therein,  as  seized  of,  or  as  registered  owner  or  lessee 
of  the  land  described  therein,  any  rule  of  Law  or  Equity  to  the  contrary;  with, 
however,  only  a few  exceptions,  which  are  specifically  mentioned  in  the  Statute. 
The  forms  used  under  this  Act  are  simple  and  brief,  and  save  a great  deal  of 
expense  involved  in  repeated  examinations  of  Titles  under  the  old  system.  In- 
stead of  the  word  “ Deed  ” being  used  under  this  system,  it  is  termed  a 
“ Transfer.” 


5.  Necessary  Affidavits. — Under  the  Real  Property  Act,  it  is  necessary 
that  the  Witness  to  the  execution  of  the  Mortgage  or  Transfer  should  make  an 
affidavit,  verifying  the  execution,  and  also  that  the  Mortgagor  or  Transferror 
make  an  affidavit,  to  the  effect  that  he  is  twenty-one  years  of  age,  and  the  owner 
of  the  land  being  transferred  or  mortgaged. 

6.  Form  Of  Certificate  Of  Title.— Wilbert  McIntyre  of  the  City  of  Win- 
nipeg, in  the  Province  of  Manitoba,  Medical  Doctor,  is  now  seized  of  an  estate 
in  fee  simple,  subject  to  such  encumbrances,  liens  and  interests  as  are  notified 
by  memorandum  underwritten,  in  that  piece  or  parcel  of  land  known  or  de- 
scribed as  follows: — 

That  is  to  say  the  North  Half  of  Section  Number  Seven,  in  Township 
Number  Thirteen,  Range  Number  Seven,  east  of  the  principal  meridian,  in  the 
Province  of  Manitoba,  containing  by  admeasurement  Three  Hundred  and 
Twenty  Acres  more  or  less. 

In  witness  whereof  I have  hereunto  signed  my  name  and  affixed  my  seal 
this  twenty-fifth  day  of  August,  A.D.  1902. 


Signed  in  the  presence  of  \ 

H.  E.  Berridge.  J 


M.  R.  Bell,  [seal.] 


District  Registrar  for  the  Land 
Titles  District  of 

7.  Form  Of  Transfer  of  Title. — From  registered  owner  to  purchaser 
with  accompanying  affidavits  : 

I,  Wilbert  McIntyre,  of  the  City  of  Winnipeg,  in  the  Province  of  Man- 
itoba, Medical  Doctor,  being  registered  owner  of  an  estate  in  fee  simple,  subject 
however  to  such  encumbrances,  liens  and  interests  as  are  notified  by  memoran- 
dum underwritten,  in  all  that  land  containing  by  admeasurement  Three  Hun- 
dred and  Twenty  acres,  more' or  less,  and  more  particularly  described  as  the 
North  half  of  section  Number  Seven,  in  Township  Number  Thirteen,  Range 
Number  Seven,  east  of  the  principal  meridian,  in  the  Province  of  Manitoba, 
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do  hereby,  in  consideration  of  the  sum  of  Nine  Hundred  Dollars  paid  to  me 
by  George  William  Donald,  of  the  city  of  Winnipeg,  Accountant,  the  receipt 
of  which  sum  I hereby  acknowledge,  transfer  to  the  said  George  William 
Donald,  my  estate  and  interest  in  the  said  piece  of  land. 


In  witness  whereof  I have  hereunto  subscribed  my  name,  this  twenty- 
fifth  day  of  August,  A.D.  1902. 


Signed  on  the  day  above  named' 
by  the  said  Wilbert  McIntyre  in 
the  presence  of 
Allan  Rutherford. 


Wilbert  McIntyre. 


Manitoba.  I I,  Wilbert  McIntyre  of  the  city  of  Winnipeg  in  the  Province 
to  wit  : / of  Manitoba,  Medical  Doctor,  make  oath  and  say  : — 

t.  That  I am  the  within-named  Transferror,  and  that  I am  of  the  full  age 
of  twenty-one  years. 

2.  That  I am  the  registered  owner  of  the  lands  mentioned  in  the  within 
Transfer. 


Sworn  before  me  at  the  City  of  Win-' 
nipeg,  in  the  Province  of  Manitoba,  this 
twenty-fifth  day  of  August,  A.D.  1902. 
Clifford  Sifton, 

A Commissioner  in  B.  R.  etc. 


Wilbert  McIntyre. 


Manitoba  V Allan  Rutherford,  of  the  city  of  Winnipeg,  in  the  Province 

to  wit.  / of  Manitoba,  Teacher,  make  oath  and  say  : — 

(1)  That  I was  present  and  did  see  Wilbert  McIntyre,  the  within-named 
transferror,  execute  the  within  transfer. 

(2)  That  I know  the  said  Wilbert  McIntyre;  and  that  he  is  of  the  age  of 
twenty-one  years. 

(3)  That  the  said  transfer  was  executed  at  the  City  of  Winnipeg,  and  that 
I am  a subscribing  witness  thereto. 

Sworn  before  me  at  City  of  Winnipeg'! 
in  the  Province  of  Manitoba,  this  twenty-  J-  Allan  Rutherford, 

fifth  day  of  August,  A.D.  1902.  | 

Clifford  Sifton. 

A Commissioner  in  B.  R.  etc. 


8.  Form  of  Mortgage.— 

I,  Wilbert  McIntyre,  of  the  City  of  Winnipeg,  in  the  Province  of  Man- 
itoba, Medical  Doctor,  being  the  registered  owner  of  an  estate  in  fee  simple, 
subject  however,  to  such  encumbrances,  liens  and  interests  as  are  notified  by 
memorandum  underwritten,  in  that  piece  of  land  containing  by  admeasure> 
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ment  Three  Hundred  and  Twenty  Acres  more  or  less,  and  more  particularly 
described  as  the  North-half  of  Section  number  Seven,  in  Township  Number 
Thirteen,  Range  Number  Seven,  east  of  the  principal  meridian,  in  the  Province 
of  Manitoba,  in  consideration  of  the  sum  of  Six  Hundred  Dollars,  lent  to  me 
by  George  William  Donald  of  the  City  of  Winnipeg,  Accountant,  the  receipt 
of  which  sum  I do  hereby  acknowledge  and  covenant  with  the  said  George 
William  Donald : 

First,  That  I will  pay  to  him  the  said  George  William  Donald  the  above  sum 
of  Six  Hundred  Dollars,  on  the  twenty-fifth  day  of  August,  A.D.  Nineteen 
Hundred  and  Five. 

Secondly,  That  I will  pay  interest  on  the  said  sum  at  the  rate  of  Six  per 
cent,  on  the  dollar  per  year  by  equal  payments,  on  the  twenty-fifth  day  of 
August  in  every  year. 

Thirdly,  That  I will  pay  taxes,  and  perform  statute  labor,  and  insure  the 
buildings  on  said  land  in  favor  of  the  said  George  William  Donald  at  their  full 
insurable  value. 

And  for  the  better  securing  to  the  said  George  William  Donald  the  repay- 
ment in  the  manner  aforesaid  of  the  Principal  sum  and  Interest,  I hereby 
mortgage  to  the  said  George  William  Donald,  my  estate  and  interest  in  the 
land  above  described. 


In  witness  whereof  I have  hereunto  signed  my  name  this  twenty-fifth  day  of 
August,  A.D.  1902. 


Signed  by  the  above-named' 
Wilbert  McIntyre,  as  mortgagor, 
this  twenty-fifth  day  of  August, 
A.D.  1902,  in  the  presence  of 
Allan  Rutherford. 


Wilbert  McIntyre.  (L.S.) 


Manitoba.  1 I,  Wilbert  McIntyre  of  the  City  of  Winnipeg,  in  the  Province 
to  wit  ; / of  Manitoba,  Medical  Doctor,  make  oath  and  say  : — 

1.  That  I am  the  within-named  Mortgagor,  and  that  I am  of  the  full  age 
of  twenty-one  years. 

2.  That  I am  the  registered  owner  of  the  lands  mentioned  in  the  within 
Mortgage. 

Sworn  before  me  at  the  City  of  Win-1 

nipeg,  in  the  Province  of  Manitoba,  this  V Wilbert  McIntyre. 

twenty-fifth  day  of  August,  A.D.  1902.  ] 

Clifford  Sifton, 

A Commissioner  in  B.  R.  etc. 


Manitoba  \ I,  Allan  Rutherford,  of  the  City  of  Winnipeg,  in  the  Province 
to  wit  : J of  Manitoba,  Teacher,  make  oath  and  say  : 

(1)  That  I was  present  and  did  see  Wilbert  McIntyre,  the  within-named 
Mortgagor,  execute  the  within  Mortgage. 


AGENCY.  iff 

(2)  That  I know  the  said  Wilbert  McIntyre ; that  he  is  of  the  age  of  twenty- 
one  years. 

(3)  That  the  said  Mortgage  was  executed  at  the  City  of  Winnipeg  ; and  that 
I am  a subscribing  witness  thereto. 

Sworn  before  me  at  the  City  of  Winni- 1 
peg,  in  the  Province  of  Manitoba,  this  - Allan  Rutherford. 

twenty-fifth  day  of  August,  A.D.  1902.  J 
Clifford  Sifton. 

A Commissioner  in  B.  R.  etc. 
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1.  Definition. — Agency  is  that  condition  of  affairs  where  one  person  at- 
tends to  business  for  another  person.  It  is  difficult  to  get  a full  view  of  this 
comprehensive  department  of  Commercial  Law.  If  you  send  a boy  to  pur- 
chase a postage  stamp  for  you,  he  is  your  special  agent  to  attend  to  that  busi- 
ness. You  have  a man  employed  in  your  workshop  to  do  work  for  you  ; he  is 
your  agent  for  that  work.  You  engage  a clerk  to  sell  and  buy,  to  pay  and  re- 
ceive payments,  etc.,  for  you  in  your  grocery  store  : he  is  your  agent.  You 
appoint  a person  to  sign  notes,  drafts,  cheques,  deeds  or  mortgages  for  you  : 
he  is  your  agent.  How  very  small  would  be  the  business  houses,  and  how 
meagre  the  commerce,  without  agency.  How  would  our  great  lines  of  railway, 
or  our  steamboats,  be  worked  without  it?  Every  engineer,  brakeman,  fireman, 
conductor,  etc.,  is  an  agent  in  his  own  department  for  the  railway,  or  steam- 
boat company. 


agency. 


158 

2.  The  Principal  is  the  name  given  to  the  perso.n  that  gets  another  to 
do  business  for  him.  He  may  be  any  person  capable  of  making  ordinary  con- 
tracts, and  he  can  employ  another,  to  do  for  him  anything  that  he  may  do 
himself. 

3.  The  Agent  is  the  person  who  does  business  for  another.  He  may  be 
any  person  who  has  sufficient  understanding  to  do  as  he  is  directed  by  his 
principal.  Although  a minor  cannot  usually  bind  himself  in  a contract,  he 
can,  as  agent,  bind  his  principal ; so  may  a married  woman,  in  cases  where 
she  could  not  do  business  on  her  own  account.  Examples  of  agents  are : 
commission  merchants,  brokers,  auctioneers,  lawyers,  etc. 

4.  Third  Parties  are  those  persons  with  whom  the  agent  does  business 
on  account  of  the  principal.  They  and  the  principal  are  the  persons  con- 
cerned in  the  business  transacted. 

5.  Appointment  Orally. — For  ordinary  business,  agents  are  frequently 
appointed  orally — by  speaking  to  the  agent  or  employee,  and  giving  him 
directions. 

6.  Appointment  by  Letter,  etc.— When  the  agent  lives  at  a distance, 
or  is  going  away  some  distance  to  do  the  business,  a letter  of  authority  is 
given  to  him.  Such  letter  will  usually — 

(1)  Grant  authority  to  do  business  • 

(2)  Specify  the  business  to  be  done  ; 

(3)  Give  full  directons  as  to  how  it  shall  be  carried  out. 

7.  Appointment  by  Power  of  Attorney.— When  the  business  is  of 
such  a nature  that  the  agent  is  required  to  sign  notes,  drafts,  cheques,  deeds, 
mortgages,  etc.,  or  to  enter  into  contracts  under  seal,  a formal  document 
under  seal  is  usually  given  him,  called  a Power  of  Attorney.  Such  Powers 
of  Attorney  may  be — 

(1)  General — giving  the  agent  full  power  to  transact  all  the  usual  busi- 

ness of  the  principal ; or 

(2)  Specific — giving  authority  to  do  one  or  more  particular  acts,  and 

no  more. 

8.  Form  of  Power  of  Attorney— 

Know  all  men  by  these  Presents,  that  I,  Thomas  Denton,  of  the 
Town  of  Barrie,  County  of  Simcoe,  and  Province  of  Ontario,  gentleman,  do 
nominate,  constitute  and  appoint  John  Smith,  of  the  City  of  Stratford,  in  the 
County  of  Perth,  manufacturer,  my  true  and  lawful  attorney,  for  me,  in  my 
name  and  on  my  behalf  to — 

{Here  give  full  detail  of  the  work  to  be  done  by  John  Smith  for  Denton.) 

And  for  all  and  every  of  the  said  purposes  hereinbefore  mentioned,  I do 
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hereby  give  and  grant  unto  the  said  John  Smith,  full  and  absolute  power  and 
authority  to  do  and  execute  all  acts,  matters,  and  things  necessary  to  be  done 
for  the  full  and  proper  carrying  out  of  all  said  matters  entrusted  to  him  ; and 
do  hereby  ratify  and  confirm,  and  agree  to  ratify  and  confirm  and  allow  all 
and  whatsoever  the  said  John  Smith  shall  lawfully  do  by  virtue  hereof. 

In  witness  whereof  I have  hereto  set  my  hand  and  seal,  this  30th  day  of 
January,  1902. 

Signed,  Sealed  and  Delivered  J 

in  the  presence  of  J>  Frank  Denton.  (L.S.) 

A.  L.  McIntyre.  J 

9.  Proving*  Authority. — A Power  of  Attorney  may  be  proved  by  being 
executed  in  presence  of  a Notary  Public ; and  the  Notary  Public  placing 
thereon  his  attestation  of  the  execution  ; or  the  witness  may  make  an  affidavit, 
similar  to  the  affidavit  of  the  witness  to  a Deed  or  Mortgage. 

10.  Who  may  he  Principal? — Any  person  can  do  an  act  by  an  agent, 
that  he  can  do  personally.  Hence  any  person  in  his  right  mind,  and  of  age 
qualified  to  do  business  himself,  may  also  do  it  by  an  agent. 

11.  Who  may  act  as  Agent?— Any  person  having  understanding 
enough  to  do  as  he  is  directed,  may  act  as  an  agent.  Hence  a minor  who 
cannot  bind  himself  in  a contract,  may  bind  his  principal  when  he  acts  as 
agent. 

12.  Extent  of  Authority.  — An  agent  has  authority  to  do  all  acts  neces- 
sary for  the  carrying  out  of  the  business  entrusted  to  him.  The  instructions 
usually,  cannot  specify  every  act;  but  in  many  cases  the  instructions,  are  gen- 
eral, leaving  very  much  to  the  discretion  of  the  agent.  If  a person  were  ap- 
pointed manager  of  an  insurance  company,  he  is  an  agent,  but  his  every  action 
could  not  be  specifically  ordered.  Very  much  would  necessarily  be  left  for 
him  to  deal  with,  according  to  the  circumstances  existing  in  each  particular 
case. 

1 3.  Termination  of  Agency. — Agency  may  be  terminated  in  a number 
of  ways: 

(1)  By  lapse  of  time — If  A appoints  B his  agent  for  one  year,  at 
the  end  of  the  time,  the  agency  is  ended.  It  may  be  continued  by  re- 
appointment. 

(2)  By  completion  of  work.  If  an  agent  is  appointed  to  do  a 
certain  work,  or  to  do  a particular  act,  when  the  work  or  act  is  done,  his 
authority  terminates. 

(3)  By  revocation  by  the  principal.  The  person  giving  powers 
to  an  agent,  can  also  take  those  powers  away.  If,  however,  the  agent  has 
been  appointed  by  a Power  of  Attorney  under  seal,  it  will  require  a document 
under  seal  to  cancel  it. 

(4)  By  change  of  condition  of  the  parties.  If  the  principal 
dies,  becomes  bankrupt,  or  incompetent  through  insanity  ; or  where  the  agent 
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becomes  incompetent  through  insanity,  or  by  any  other  cause,  where  either 
principal  or  agent  dies,  the  agency  is  dissolved. 

14.  Sub-Agents  are  those  who  act  under  other  agents.  A appoints  B 
his  agent,  to  do  certain  acts.  B may  appoint  C to  do  some  of  them  or  all  of 
them  for  him.  The  agent  is  principal  to  the  sub-agent,  and  is  governed  by 
just  the  same  rules  of  principal  and  agent,  as  exist  between  the  original  prin- 
cipal and  him.  If  the  sub-agent  acts  fraudulently,  the  agent  suffers. 

15.  General  Agents  are  such  as  are  entrusted  with  all  their  principal’s 
business  in  a certain  line  or  for  a certain  district.  Their  authority  is  usually 
of  a geneial  nature,  and  not  usually  restricted,  except  by  territorial  or  depart- 
mental lines.  The  manager  of  a Joint  Stock  Company,  or  a Mutual  Insurance 
Company,  is  usually  called  the  “general  agent”  or  “chief  agent”  of  the  Com- 
pany. 

16.  Special  Ag’ents  are  those  appointed  to  do  certain  acts.  Their 
authority  limits  them.  If  A gives  B authority  to  sign  a note,  payable  in  three 
months,  and  he  signs  one  payable  in  two  months,  he  exceeds  his  authority, 
and  he  only  binds  his  principal  as  far  as  the  authority  goes. 
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1 . Principal’s  Liability  to  Agent.— The  principal  is  liable  to  his  agent 
for — 

(1)  All  advances  and  expenses  lawfully  incurred  about  the  agency ; 

(2)  For  all  commissions  or  salary  agreed  upon,  according  to  the  usage 

of  trade ; 

(3)  For  all  damage  sustained  by  the  agent  when  following  his  principal’s 

directions  : 

2.  Duties  of  Agent  to  Principal.— An  agent  is  bound— 

(1)  To  use  reasonable  care,  skill  and  forethought  for  his  principal  in  the 
discharge  of  his  business,  just  such  as  he  would  use  if  it  were  his 


own. 
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(2)  To  obey  his  principal’s  orders,  except  in  cases  of  extreme  necessity, 

or  where  the  orders  are  given  to  do  some  unlawful  act ; 

(3)  To  transact  the  business  in  the  name  of  his  principal ; 

(4)  To  keep  an  exact  and  true  account  of  the  business  entrusted  to  him  ; 

(5)  To  keep  his  principal’s  property  separate  from  his  own,  or  from  that 

of  others.  If  he  allows  it  to  be  mixed  so  that  it  cannot  be  dis- 
tinguished, the  principal  can  claim  all ; 

(6)  To  deposit  the  principal’s  money  to  the  credit  of  the  principal,  in 

the  bank,  and  not  to  the  credit  of  his  own  private  account. 

3.  The  Principal’s  Liabilty  to  Third  Parties.— The  principal  is 
liable  to  third  parties  for  the  acts  of  his  general  agents,  even  for  the  neglect 
or  fraud  of  such  agents.  For  example — If  you  are  hurt  by  any  accident  on  a 
railroad,  you  do  not  sue  the  engineer,  or  conductor,  or  operator,  whose  careless- 
ness caused  the  accident,  but  you  come  on  the  company,  that  is,  the  principal 
who  engaged  the  official  that  did  the  wrong.  In  case  a special  agent  makes  a 
fraudulent  contract,  exceeding  his  special  authority,  the  principal  is  not  liable, 
as  it  was  the  duty  of  the  third  party  to  enquire  into  the  special  authority  given 
the  special  agent. 

There  is  a general  principal  at  law  that  operates  in  cases  of  general  agency 

“ When  one  of  two  innocent  parties  must  suffer 3 the  one  should 
sustain  the  loss  who  put  it  in  the  power  of  the  wrongdoer  to  commit 
the  wrong By  this  legal  doctrine,  the  principal  is  frequently  charged  with 
the  acts  of  his  general  agent,  because  he  gives  him  the  power  to  do  the  wrong  ; 
though  he  does  not  give  the  instructions  to  do  wrong. 

4.  Agrent’s  Liability. — The  agent  is  liable  to  his  principal  : (1)  for  loss 
occasioned  by  neglecting  or  refusing  to  carry  out  the  principal’s  instructions. 
If  he  made  a profit  by  disobeying  instructions,  the  profit  would,  however,  be- 
long to  the  principal,  and  not  to  the  agent. 

(2)  He  is  liable  to  third  parties  when  he  exceeds  his  instructions,  and 
incurs  liabilities  that  were  not  provided  for  in  his  instructions,  or  necessary  for 
the  carrying  on  of  his  employer’s  business,  either  by  law,  custom,  or  usage  of 
trade. 

(3)  For  wilful  injuries  committed  on  third  parties,  he  is  liable  to  third 
parties,  and  his  principal  is  not  liable.  If  your  servant  wilfully  drove  your 
waggon  into  another  person’s  carriage  and  caused  loss  or  damage,  he  is  liable. 

(4)  He  is  liable  to  third  parties  when  he  signs  his  own  name  to  ob- 
ligations, contracts,  or  negotiable  paper.  If  he  signs  “ 'John  Smith , Agent,” 
he  is  personally  liable.  He  should  sign  “William  Jones,  per  John  Smith, 
Agent,”  or  “William  Jones,  per  procuration  of  John  Smith.”  The  latter 
form  implies  only  limited  powers  as  agent. 
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The  Secretaries,  Treasurers,  Managers,  etc.,  of  Stock  Companies,  Corpora- 
tions, etc  , are  simply  chief  or  general  agents  for  the  companies  or  corpora- 
tions, and  should  be  careful  in  signing  negotiable  paper,  etc.  If  they  sign 
simply  “ W.  B,  Stephens , Manager they  are  personally  liable.  He  should  sign 
“Credit  Valley  Quarrying  Company  (Limited),  per  W.  B.  Stephens,  Manager,” 
unless  he  is  authorized  by  the  Company  to  sign  his  name. 

5.  Extent  Of  Agent’s  Authority. — When  instructions  are  given,  he 
must  follow  them.  If  he  is  to  receive  cash  in  payment  of  debts,  he  has  no 
authority  to  take  notes  or  merchandise  in  payment. 

General  authority  to  do  business  or  to  collect  debts,  and  give  discharges 
for  debts,  does  not  give  authority  to  accept  bills  and  sign  notes.  Special 
authority  is  necessary  to  incur  such  liability.  The  usual  employment  of  the 
agent  sometimes  gives  him  power  to  charge  his  principal  with  goods.  If  I 
sometimes  send  my  servant  for  goods  with  instructions  to  have  them  charged, 
and  should  at  another  time  give  him  the  money  to  pay  for  some  goods,  and 
he  puts  the  money  in  his  pocket  and  has  the  goods  charged  to  me,  I am  liable 
because  it  has  been  done  before  on  my  order.  If  my  servant  should  buy 
goods  for  himself  from  the  same  man,  and  have  them  charged  to  me,  the 
seller,  not  knowing  but  they  are  for  me,  I am  liable  to  the  third  party. 
The  servant  is,  however,  liable  to  me. 

6.  Effect  Of  Notices,  Tenders,  Etc.— Notice  given  to  my  agent  is 
deemed  to  be  given  to  me  at  the  same  time  it  is  given  to  the  agent;  and  pay- 
ment tendered  to  my  agent  is  payment  tendered  to  me.  Notice  or  tender 
made  by  my  agent  to  third  parties  is  made  by  me. 

7.  Ratification  and  Disaffirmance.  — If  an  agent  does  business  for  his 
principal,  that  he  is  not  authorized  to  do,  his  principal  ratifies  it  if  he  accepts 
it,  and  disaffirms  it  if  he  refuses  to  make  the  transactions  his  transactions. 
Ratification  of  an  act  is  equivalent  to  prior  authority.  Ratification  may  be 
made  in  two  ways  — 

(1)  By  express  words.  In  case  of  Stock  Companies,  Corporations,  it  is 

usually  done  by  resolution  of  Directors,  etc. 

(2)  By  accepting  the  benefits  accruing  from  the  act. 

8.  Commission  Merchant  or  Factor  is  an  agent  employed  to  sell 
goods  for  a principal. 

(1)  The  goods  are  in  his  possession  ; 

(2)  He  may  sell  for  cash,  but  on  credit  only  when  so  instructed  by  his 

principal ; 

(3)  If  he  sells  the  goods  in  the  name  of  his  principal,  a purchaser  cannot 

set  off  a personal  debt  against  the  factor  as  payment  for  the  goods. 
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(4)  He  has  a lien  on  the  goods  for  advances  made  on  them,  and  for 

storage  and  all  legitimate  expenses  in  connection  with  them. 

(5)  He  has  not  a lien  on  the  goods  when  they  are  in  transit  for  bills  of 

exchange  accepted  as  advances  on  them,  unless  the  goods  have 
been  constructively  delivered  to  him  by  assignment  of  the  bill  of 
lading. 

9.  A Broker  is  a person  who  does  business,  or  buys  or  sells  for  another. 
A Broker  differs  from  a factor  or  commission  merchant,  in  this,  that  he  does 
not  have  the  goods  in  his  possession.  He  is  simply  a sort  of  middle-man, 
who  makes  bargains  for  people  who  are, — 

(1)  Ignorant  to  a greater  or  less  extent  of  the  business  they  intend  to 
have  done,  and  they  find  that  the  broker  understands  it  and  can  do  it  better 
than  they  can  ; or 

(2)  The  broker  has  better  business  connections  than  they  have,  and  can 
procure  better  rates  or  prices  for  them  ; or 

(3)  They  do  not  wish  to  be  known  personally  in  the  business  until  the 
transaction  is  complete. 

He  cannot  act  for  both  buyer  and  seller  at  once.  He  can  act  for  one  only. 
If  he  acted  for  both,  he  would  be  placed  in  a position  to  perpetrate  fraud 
on  one  or  both  parties. 

Brokers  differ  in  name  according  to  the  kind  of  business  they  do.  A 
Stock  Broker  buys  and  sells  stocks,  bonds  and  securities.  A Real  Estate 
Broker  deals  in  houses,  lands,  etc.  An  Insurance  Broker  effects  insurances  at 
best  rates  for  his  customers,  etc.  Their  relations  and  liabilities  to  principals 
and  third  parties  are  the  same  as  agents  under  similar  circumstances,  and 
their  pay  a commission  on  the  value  of  the  transaction. 
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1.  Definition. — Partnership  is  a voluntary  contract  between  two  or  more 
persons  to  contribute  their  property,  labor,  skill,  knowledge,  or  credit,  or  some 
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or  all  of  them  into  some  lawful  business  enterprise,  for  the  purpose  of  making 
profit,  and  to  divide  any  profit  or  bear  any  loss  they  may  make  in  course  of 
the  business,  in  such  proportions  as  have  been  agreed  upon. 

2.  Various  Names. — A Partnership  is  also  known  as  a Co-partnership,  a 
Firm,  a House,  a Company.  These  several  names  are  synonymous,  and  refer 
to  the  Partnership  collectively.  When  the  persons  composing  the  partnership 
are  referred  to  individually,  each  one  is  called  a partner. 

3.  Community  Of  Profit. — The  central  idea  in  all  partnerships  is  to 
make  profit ; and  the  legal  test  of  any  partnership  is  a “ Community  of  profit ,” 
that  is,  all  the  profits  made  by  the  firm  go  into  one  common  fund,  and  are 
divided  after  the  losses  and  expenses  have  been  deducted.  In  case  it  is  de- 
sirable to  prove  the  existence  of  a partnership  at  law,  all  that  is  necessary  is 
to  show  that  there  is  a community  of  profit,  that  is,  a common  profit  fund  for 
the  parties  concerned. 

4.  Definition  of  Terms— 

Capital  is  the  property,  real  or  personal,  invested  in  the  business.  This 
is  sometimes  called  the  investment. 

Resources , sometimes  called  the  assets , are,  all  property,  money,  etc.,  held 
by  the  firm,  and  all  debts  due  them  either  on  negotiable  paper  or  book  account. 

Liabilities  are  all  debts  owing  by  the  firm,  either  on  negotiable  paper,  or 
book  account,  or  on  non-negotiable  contracts,  such  as  mortgages,  etc. 

Net  Capital  is  the  balance  of  resources  over  the  liabilities  at  any  time. 
Such  a balance  at  the  beginning  of  a business  is  called  the  Net  Investment. 

Net  Insolvency  is  the  excess  of  the  liabilities  over  the  resources. 

Gross  Gain  or  profit,  is  the  total  gains  without  deducting  any  losses  or 
expenses. 

Net  Gain  or  profit,  is  the  balance  remaining  when  the  losses  and  ex- 
penses are  deducted  from  the  profits. 

Gross  Loss  is  the  total  loss  without  deducting  any  gains. 

Net  Loss  is  the  excess  of  losses  and  expenses  over  the  profits  in  any  business. 

5.  Who  May  be  a Partner. — Any  person  capable  of  doing  business 
— that  is,  any  person  of  age  and  able  to  make  ordinary  contracts.  According  to 
the  nature  of  their  agreements,  partners  may  be  divided  into, — 

(1)  General  Partners ; 

(2)  Silent  Partners ; 

(3)  Limited  Partners  ; 

(4)  Nominal  Partners 
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6.  A General  Partner,  sometimes  called  an  ostensible  partner,  is  one 
that  is  known  to  the  public  as  a partner. 

[ij  He  generally  appears  at  the  place  of  business,  and  takes  an  active 
interest  in  the  conduct  of  its  affairs. 

[2]  He  is  represented  in  the  firm  name,  either  by  having  his  name  ap- 
pear in  it,  or  by  the  term  “Co.”  (Company.) 

7.  A Silent  Partner,  sometimes  called  a sleeping  or  dormant  partner,  is 
one  who  contributes  capital  and  has  an  interest  in  the  business. 

[1]  He  is  not  known  to  the  public  generally  as  a partner. 

■ [2]  He  does  not  take  any  active  interest  in  the  affairs  of  the  firm.  If 
you  wanted  to  do  business  with  the  firm,  you  would  not  find  him  in  the  office 
to  attend  to  your  wants. 

[3]  He  is  not  represented  in  the  firm  name  by  anything  more  definite 
than  Co.  (Company). 

8.  A Limited  Partner,  sometimes  called  a special  partner , is  a silent 
partner,  who,  at  the  making  of  the  partnership  contract,  stipulates  that  he  will 
not  agree  to  be  liable  for  losses  beyond  a certain  amount.  This  sum  must  not 
be  less  than  his  capital  invested.  It  should  be  noticed  in  this  connection: — 

(1)  That  a general  partner  cannot  limit  his  liability  to  a fixed  sum,  be- 
cause he  has  the  working  of  the  business  and  knows  all  about  it,  and  might 
take  this  way  of  defrauding  creditors. 

(2)  That  any  agreement  as  to  limited  liability  must  be  in  the  articles  of 
agreement  when  the  partnership  is  formed , and  in  the  declaration  or  certificate 
of  the  partnership  that  is  registered. 

9.  A Nominal  Partner  is  one  who  has  no  financial  interest  in  the  busi- 
ness, but  who  lends  his  name  and  credit  to  the  business.  He  may  be 
liable  for  the  firm  debts,  though  he  gets  no  profit. 

Example. — Jones  is  a member  of  the  firm  of  Jones  & Brown.  He  sells 
his  interest  in  the  business  to  Smith,  but  allows  his  name  to  remain  in  the  firm 
name,  so  as  not  to  make  known  to  the  public  generally  that  the  popular  and 
wealthy  Mr.  Jones  has  severed  his  connection  with  the  firm.  Jones  is  held 
out  to  the  public  as  a partner.  Any  person  giving  credit  to  the  firm  in  good 
faith,  believing  Jones  to  be  a partner,  can  hold  him  responsible  for  the  debt 
in  case  of  failure  to  pay  by  the  firm.  Any  person  doing  business  with  the 
firm,  and  knowing  that  Jones  was  only  a partner  in  name , could  not  hold  him 
for  the  firm  debts. 

10.  How  Formed. — Partnership  contracts  are  formed  as  all  other  con- 
tracts— by  agreement  of  the  parties.  An  agreement  may  be  in  express  words. 
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or  by  persons  simply  engaged  in  business  together  without  any  definite  stip- 
ulations. The  agreement  is,  therefore  either, 

(i)  Implied, 

{(a)  Oral  contract, 

(b)  Written  simple  Contract, 

(c)  Written  sealed  Contract. 

1 1 . Partner  by  Implication.— It  was  mentioned  in  a preceding  section 
(No.  3)  that  sharing  in  a common  profit  fund  is  the  primary  element  of  a 
partnership.  If  persons  do  business  together  without  any  agreement,  they  may 
be  proved  partners.  A,  in  Ontario,  might  buy  horses,  and  ship  to  B,  in  Win- 
nipeg ; B sells  the  horses;  they  divide  the  profit  made  on  the  transaction — they 
are  partners  by  implication. 

12.  Partners  by  Oral  Contract. — Many  partnerships  are  formed  by 
the  parties  simply  meeting  and  agreeing  among  themselves — the  terms  are  not 
always  stipulated  in  full.  Such  contracts  are  not  desirable,  as  many  disputes 
arise  out  of  an  imperfect  understanding  of  the  terms  of  the  contract.  Oral 
contracts  should  not  be  depended  on  when  the  business  of  the  firm  is  of  any 
consequence;  and,  besides,  oral  contracts,  under  the  Statute  of  Frauds,  are 
good  for  only  one  year. 

13.  Partners  by  Written  Contract — When  any  large  amount  is  in- 
volved, the  articles  of  agreement  should  always  be  in  writing.  A seal  added, 
to  make  it  a specialty  contract,  makes  it  better  and  more  binding.  Such 
written  agreements  are  called  “ Partnership  Contracts,”  “Articles  of  Partner- 
ship,” “ Partnership  Deeds,”  &c.  They  should  contain, — 

(1)  The  description  of  the  parties  and  firm  name  ; 

(2)  The  nature  of  the  business  and  the  place  where  it  is  to  be  cariied 
on.  This  is  called  the  undertaking  ; 

(3)  The  investment  of  each  partner,  and  the  mode  of  division  of  profits 
and  losses  ; 

(4)  The  date  of  commencement  and  the  duration  of  the  partnership  ; 

(5)  Limitations  of  powers  of  partners,  and  their  duties  to  one  another; 

(6)  Provisions  for  keeping  accounts  and  settlement  of  partnership  affairs ; 

(7)  Provisions  for  dissolution  and  final  adjustment  of  partnership  affairs ; 

(8)  Provisions  for  settlement  in  case  of  death  of  a partner  ; 

(9)  It  is  very  proper  to  make  provision  for  the  signing  of  the  firm  name, 
— who  shall  do  it,  and  who  shall  not  ; 

(10)  It  is  very  proper  to  include  a provision  binding  all  partners  not  to 
endorse  paper  for  any  other  firms  personally,  or  become  surety  or  bail  for  any 
one  without  consent  of  the  others,  as  a sudden  withdrawal  of  a partner’s  in- 
terest might  cause  the  firm  to  collapse,  if  it  occurred  at  a critical  period. 
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Registration  of  a Partnership. 
Form  for  Registration. 

Salary  Based  on  Profits. 

1 Ownership  of  Invested  Capital. 


1 . Contribution  of  Capital. — Each  partner  contributes,  in  some  way,  to 
the  capital  or  maintenance  of  the  firm.  He  may  contribute, — 

(1)  A capital  of  cash,  real  estate,  or  personal  property  ; 

(2)  A secret  of  some  process  of  manufacturing  a patent  right,  or  some- 

thing of  use  to  the  firm  ; 

(3)  Labor,  or  skill,  or  work,  or  experience,  or  knowledge,  or  time  in 

management ; 

(4)  Good-will  of  an  established  business  ; 

(5)  Credit — the  use  of  his  name  in  endorsement,  etc.,  for  the  firm. 

A partner  may  contribute  any  one  or  all  of  the  foregoing  to  the  Partner- 
ship, and  draw  the  profits  on  account  of  the  benefits  the  firm  derives  from  him. 

2.  Division  of  Profits.  — Profits  are  frequently  divided, — 

(1)  According  to  a fixed  proportion,  say  one-third  to  each  of  three  part- 

ners ; or  a half  to  one,  a third  to  another,  and  a sixth  to  the  third  ; 

(2)  According  to  capital  invested  in  the  business; 

(3)  By  allowing  each  a salary,  and  dividing  profits  remaining  according  to 

a fixed  proportion,  or  according  to  capital  invested ; 

(4)  By  giving  each  partner  interest  on  his  capital,  and  dividing  the  remain- 

der according  to  some  fixed  proportion  ; 

(5)  By  a salary  to  each  for  service,  interest  to  each  on  capital  invested, 

and  remainder  to  be  divided  according  to  some  fixed  proportion, 
say  equally,  or  two-thirds  to  one,  and  one-third  to  the  other. 

In  many  firms  it  is  necessary  to  adopt  the  fifth  method  of  three-fold  di- 
vision that  gives  : — 

(a)  Pay  for  personal  service,  skill,  etc.; 

(b)  Pay  for  capital  invested  ; 

(c)  A general  sharing  up  of  the  remaining  profits  to  every  member  of  the 

firm,  whether  active,  silent,  or  limited  partner. 
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3.  Form  of  Articles  of  Partnership— 

ARTICLES  OF  AGREEMENT  made  the  first  day  of  March,  in  the 
year  of  our  Lord  one  thousand  nine  hundred  and  two, 

Between  John  Henry  Christie,  James  Christie  and,  Andrew  Agar,  all  of 
the  Town  of  Meaford  in  the  County  of  Grey,  Province  of  Ontario,  Tinsmiths. 

Whereas  the  said  parties  hereto  respectively  are  desirous  of  entering  into 
a Co-partnership,  in  the  business  of  Hardware,  Tinsmithing,  Steam-fitting, 
Plumbing,  etc.,  at  Meaford  aforesaid,  for  the  term,  and  subject  to  the  stipu- 
lations hereinafter  expressed  : 

Now  Therefore,  these  Presents  Witness,  that  each  of  them  the  said 
parties  hereto  respectively,  for  himself,  his  heirs,  executors  and  administrators, 
hereby  covenants  with  the  other  of  them,  his  executors  and  administrators, 
in  manner  following,  that  is  to  say  : 

First. — That  the  said  parties  hereto  respectively  shall  henceforth  be  and 
continue  partners  together  in  the  said  business  of  Hardware,  Tinsmithing, 
Steam-Fitting,  Plumbing,  etc.,  for  the  full  term  of  Five  Years,  to  be  computed 
from  the  first  day  of  March,  one  thousand  nine  hundred  and  two,  if  the  said 
partners  shall  so  long  live,  subject  to  the  provisions  hereinafter  contained  for 
determining  the  said  partnership. 

Second. — That  the  said  business  shall  be  carried  on  under  the  firm 
name  of  “ Christie  & Agar.” 

Third. — That  the  said  partners  shall  invest  capitial  as  follows  : — John 
Henry  Christie,  Six  Hundred  Dollars,  cash  ; James  Christie,  Four  Hundred 
Dollars,  cash;  and  Andrew  Agar,  Five  Hundred  Dollars,  and  Tools  valued  at 
One  Hundred  Dollars. 

Fourth. — That  the  said  partners  shall  be  entitled  to  salary  in  lieu  of 
service,  as  follows  : — John  Henry  Christie,  as  foreman  of  Steam-Fitting  and 
Plumbing,  Nine  Dollars  per  week ; James  Christie,  as  manager  of  Hardware 
business  and  book-keeper,  Eight  Dollars  per  week;  and  Andrew  Agar,  as 
foreman  in  Tin-shop,  Nine  Dollars  per  week 

Fifth. — That  the  said  partners  shall  be  entitled  to  the  profits  of  the 
said  business  in  the  proportions  following,  that  is  to  say: — According  to  in- 
vestment the  first  year,  and  according  to  the  net  credit  of  each,  at  the  begin- 
ning of  each  subsequent  year  ; 

And  that  all  losses  in  the  said  business  shall  be  borne  by  them  in  the 
same  proportions  (unless  the  same  shall  be  occasioned  by  the  wilful  neglect  or 
default  of  one  of  the  said  partners,  in  which  case  the  same  shall  be  made  good 
by  the  partner  through  whose  neglect  the  same  shall  arise). 

Sixth. — That  the  said  partners  shall  each  be  at  liberty  from  time  to 
time  during  the  said  Partnership,  to  draw  out  of  the  said  business,  for  private 
use,  any  sum  or  sums  of  money  not  exceeding  for  each,  the  sum  of  Two  Hun- 
dred Dollars  per  annum,  such  sums  to  be  duly  charged  to  each  of  them  re- 
spectively ; and  no  greater  amount  to  be  drawn  by  either  of  the  said  partners, 
except  by  mutual  consent:  and  interest  at  Six  per  cent,  per  annum,  shall  be 
charged  to  each  partner  for  such  withdrawal  from  the  date  of  the  withdrawal 
until  it  is  repaid,  or  until  next  annual  settlement. 

Seventh. —That  all  rent,  taxes,  salaries,  wages  and  other  outgoing  ex- 
penses incurred  in  respect  of  the  said  business,  shall  be  paid  and  borne  out 
of  the  said  business. 
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Eighth. — That  the  said  partners  shall  keep,  or  cause  to  be  kept,  proper 
and  correct  books  of  account  of  all  partnership  moneys  received  and  paid, 
and  of  all  business  transacted  on  partnership  account,  and  all  other  matters  of 
which  accounts  ought  to  be  kept,  according  to  the  usual  and  regular  course 
of  the  said  business,  which  said  books  shall  be  open  to  the  inspection  of  all  the 
partners,  or  their  legal  representatives . A general  balance  or  statement  of  the 
said  accounts,  stock-in-trade  and  business,  and  of  accounts  between  the  said 
partners,  shall  be  made  and  taken  on  the  first  day  of  March  in  each  year’of 
the  said  term,  and  oftener,  if  required. 

Ninth.— That  the  said  partners  shall  be  true  and  just  to  each  other  in 
all  matters  of  the  said  co-partnership,  and  shall  at  all  times,  during  the  con- 
tinuance thereof,  diligently  and  faithfully  employ  themselves  respectively  in  the 
conduct  and  concerns  of  the  said  business,  and  devote  their  whole  time  ex- 
clusively thereto ; and  neither  of  them  shall  transact  or  be  engaged  in  any 
other  business  or  trade  whatsoever.  And  the  said  partners,  or  either  of  them, 
during  the  continuance  of  the  said  co-partnership,  shall  not,  neither  in  the 
name  of  the  said  partnership,  or  individually  in  their  own  names,  draw  or 
accept  any  bill  or  bills,  promissory  note  or  notes,  or  become  bail  or  surety  for 
any  person  or  persons,  or  knowingly  or  wilfully  do,  commit  or  permit  any  act, 
matter  or  thing  by  which,  or  by  means  of  which,  the  said  partnership  moneys 
or  effects  shall  be  seized,  attached  or  taken  in  execution;  and  in  case  either 
partner  shall  fail  or  make  default  in  the  performance  of  any  of  the  agree- 
ments or  articles  of  said  partnership,  in  so  far  as  the  same  is  or  are  to  be 
observed  by  him,  then  the  other  partners  shall  represent  in  writing  to  such 
partner  offending,  in  what  he  may  be  so  in  default;  and  in  case  the  same  shall 
not  be  rectified  by  a time  to  be  specified  for  that  purpose  by  the  partner  so 
representing,  the  said  partnership  shall  thereupon  at  once,  or  at  any  other 
time  to  be  so  specified  as  aforesaid  by  the  partners  offended  against,  be  dis- 
solved and  determined  accordingly. 

Tenth. — That  in  case  either  of  the  said  partners  shall  die  before  the 
expiration  of  the  term  of  the  said  co-partnership,  then  the  surviving  part- 
ners shall,  within  the  six  calendar  months  next  after  such  decease,  settle  and 
adjust  with  the  representatives  of  such  deceased  partner,  all  accounts,  matters 
and  things  relating  to  the  said  co-partnership,  and  that  the  said  survivors  shall 
continue  to  carry  on  thenceforth  for  their  sole  benefit,  the  co-partnership  busi- 
ness. 

In  Witness  Whereof  the  said  parties  hereto  have  hereunto  set  their 
hands  and  seals. 

Signed,  Sealed  and  Deliverded  ^ J.  H.  Christie,  (seal) 

In  the  presence  of  j-  Jas.  Christie,  (seal) 

W.  B.  Robb.  J Andrew  Agar,  (seal) 

4.  Legal  Representatives. — The  term  Legal  Representatives, mentioned 
in  the  Eighth  clause  of  the  foregoing  form,  is  a term  not  very  well  under- 
stood. The  ordinary  blank  form  has  been  used  so  as  to  call  attention  to  an 
important  point.  A man’s  legal  representative,  mentioned  in  clause  Eight  of 
Articles  of  Partnership,  is  not  an  agent,  or  attorney,  or  an  accountant  that  he 
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employs  to  look  into  the  accounts  on  his  behalf,  but  means  his  Executor  or 
Administrator  who  represents  him  after  death.  If  a partner  wishes  to  have 
power  to  employ  some  one  to  look  into  the  affairs  of  the  business  for  him  at 
any  future  time,  in  case  he  is  dissatisfied,  he  should  add  to  clause  No.  8 after 
the  word  “ respresentatives  ” the  words  “or  agents  or  attorneys.” 

5.  Provision  for  Dissolution. — Partnership  Agreements  are  of  two 
kinds,  considered  from  the  view  point  of  the  time  they  have  to  run ; — 

(1)  When  made  for  a definite  time,  like  five  years,  in  first  clause  of  fore- 

going form. 

(2)  When  made  for  an  indefinite  time,  that  is,  during  the  pleasure  of  the 

partners. 

A Partnership,  whether  for  a definite  or  indefinite  term,  may  be  dissolved 
any  time,  by  mutual  consent.  If  it  is  the  desire  or  intention  that  a partner 
be  relieved  from  a partnership  when  he  desires,  then  something  like  the  sub- 
joined clause  should  be  added,  as  mutual  consent  means  the  consent  of  all 
partners,  and  if  one  withheld  his  consent,  he  could  block  dissolution,  even  if 
the  agreement  plainly  expressed  that  it  could  be  dissolved  by  mutual  consent. 

6.  Form  of  Provision  for  Dissolution.— “And  it  is  hereby  agreed,  in 
the  case  of  dissatisfaction  on  the  part  of  any  or  all  of  the  partners,  any  one  of 
them  may  terminate  this  partnership  on  giving  three  months  notice  in  writing, 
and  the  person  giving  such  notice  shall  be  prepared,  either  to  buy  out  his  part- 
ners’ share  or  sell  his  interest  in  the  business  at  an  agreed  or  arbitrated  value. 

7.  Registration  of  Partnership.— It  is  not  sufficient  to  draw  up  a Part- 
nership Deed,  to  comply  with  the  laws  of  Ontario,  and  almost  all  Canadian 
Provinces  and  American  States.  It  is  necessary  to  register  a Declaration  of 
the  formation  of  such  Partnership,  so  that  a person  who  desires  to  do  business 
with  such  Partnership  may  be  able  to  find  out,  readily  and  surely,  who  are  to 
be  financially  responsible  to  him  for  contracts  he  may  make.  It  is  also  necessary 
to  be  able  to  know  the  members  of  a firm,  in  case  a suit-at-law  is  to  be  brought 
against  them.  The  Revised  Statutes  of  Ontario,  Cap.  130,  provides: — 

(1)  That  a Declaration  setting  forth  the  names  of  all  of  the  partners, 
and  the  firm-name,  etc.,  be  registered  in  the  County  Registry  Office  where  the 
firm  business  is  carried  on. 

(2)  That  any  individual  who  wishes  to  add  “&  Co.”  to  his  name,  or 
to  use  any  special  name  other  than  his  own,  must  register  a Declaration  to 
this  effect. 
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(3)  Such  Registration  must  be  made  within  Six  months  after  the  for- 
mation of  the  Partnership. 

(4)  In  case  of  neglect  to  register  a Declaration  of  Partnership,  the 
partnership  may  be  fined  One  Hundred  Dollars.  One-half  of  the  fines  go  to 
the  Crown,  and  the  other  half  to  the  Informant. 

In  Manitoba  the  Declaration  is  filed  in  the  office  of  the  Prothonotary  of  the 
Court  of  Queen’s  Bench,  or  the  Deputy  Clerk  of  the  Crown  and  Common 
Pleas  for  the  Judicial  District. 

8.  Form  for  Registration  : 

The  following  is  a form  <?f  Partnership  Declaration  for  Registering  in  the 
County  Registry  Office. 

Province  of  Ontario, 

County  of  Grey. 

We,  John  Henry  Christie,  James  Christie,  and  Andrew  Agar,  of  Meaford, 
in  the  County  of  Grey,  in  the  Province  of  Ontario,  hereby  certify 

1.  That  we  have  carried  on,  and  intend  to  carry  on  the  trade  and  busi- 
ness of  Hardware,  Tinsmithing,  Steam-Fitting,  Plumbing,  etc.,  at  Meaford,  in 
partnership,  under  the  name  and  firm  of  Christie  & Agar. 

2.  That  the  said  partnership  has  subsisted  since  the  first  day  of  March, 
1902. 

3.  That  we  are  and  have  been  since  the  said  day  the  only  members  of  the 
said  partnership. 

Witness  our  hands  at  Meaford  1 John  Henry  Christie. 

this  2 1 st  day  of  March,  j-  James  Christie. 

A.D.  1902.  J Andrew  Agar. 

9.  Salary  Based  on  Profits. — In  many  firms  it  is  customary  to  give  a 
chief  clerk  a percentage  of  the  net  profit  of  the  firm  as  salary,  such  salary 
operating  to  make  the  employee  more  faithful  and  diligent  in  pushing  business, 
and  careful  as  to  expenses.  This  is  the  only  case  where  a person  may  share 
profits  without  being  liable  as  a partner.  There  must  be  a definite  contract 
to  this  effect,  in  order  that  such  employee  may  be  free  from  liability  for  the 
firm’s  debts. 

10.  Ownership  of  Invested  Capital.— As  soon  as  the  property  of  a 
partner  is  invested  in  a Partnership,  it  becomes  the  joint  property  of  all  the 
partners.  This  is  always  the  case  where  all  have  contributed  property;  How- 
ever, in  case  one  contributes  capital,  and  ano  ther  skill  or  labor  only,  and  takes 
his  profit  yearly,  he  does  not  acquire  any  ownership  in  the  property  of  his 
partner. 
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Powers  of  Partners. 

Acts  a Partner  Must  Not  Do. 

Effect  of  Agreement  Between  Partners. 
Partners  Cannot  Sue  the  Firm,  or  One  Another. 
Liabilities  in  Case  of  Insolvency. 

Dissolution  of  Partnership — 

(1)  By  Expiration  of  Time. 

(2)  n Completion  of  Work. 

(3)  11  Mutual  Consent. 

(4)  11  Sale  of  Partner’s  Interests. 

(5)  11  Death  or  Incapacity  of  Partner. 

(6)  11  Bankruptcy  of  Partner. 

(7)  11  Decree  of  the  Court. 

Division  of  Assets. 

Liabilities  of  Retiring  Partner. 

Advertising  Dissolution. 

Registration  of  Notice  of  Dissolution. 

Power  of  Partners  After  Dissolution. 


1 . Powers  of  Partners. — Each  general  partner,  unless  prohibited  in  the 
Articles  of  Partnership,  is  a general  agent  of  the  firm,  and  it  is  within  his 
power  to  act  for  the  firm. 

(1)  He  may  bind  the  firm  in  all  matters  that  come  within  the  limits 
of  the  undertaking  of  the  firm.  For  example:  A firm  is  in  the  grocery  busi- 
ness; a member  of  the  firm  could  properly  bind  the  firm  in  such  transactions 
as  properly  belong  to  the  Grocery  business — he  could  not  in  the  real  estate  or 
hardware  business. 

(2)  He  may  receive  payment  of  debts  due  to  the  firm,  or  compromise 
them,  or  represent  the  firm  in  a suit  at  law. 

(3)  He  may  make,  sign  and  accept  negotiable  paper  for  the  firm,  in 
the  regular  course  of  its  business. 

(4)  He  may  borrow  money  necessary  for  the  carrying  on  of  the  firm’s 

trade. 


2.  Acts  a Partner  Must  Not  Do— 

(1)  Generally  speaking,  he  must  not  do  anything  contrary  to  the 
agreements  in  the  articles  of  co-partnership,  nor  do  anything  prejudicial  to 
the  best  interests  of  the  firm,  for  his  own  personal  advantage. 

(2)  He  must  not  use  the  property  of  the  firm  for  his  own  use. 

(3)  He  must  not  use  the  credit  of  the  firm  for  his  own  personal  benefit. 
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(4)  He  cannot  bind  the  firm  by  giving  the  firm’s  note  in  payment  of 
his  personal  debt. 

The  consent  of  the  firm  to  any  of  the  foregoing  prohibitions,  makes  the  act 
the  act  of  the  firm  and  not  of  the  individual. 

3.  Effect  of  Agreement  between  Partners.— Partners  may  make 
such  agreements  among  themselves  as  they  think  desirable,  and  all  of  them 
are  bound  by  such  agreements  as  among  themselves.  These  promises  cannot 
be  imposed  on  outside  parties. 

4.  Partners  Cannot  Sue  the  Firm,  or  One  Another.— If  one  partner 
sued  the  firm,  he  would  in  reality  be  sueing  himself,  as  the  firm  does  not  exist 
without  him.  Should  he  bring  an  action  against  one  of  the  partners,  it  would 
have  the  effect  of  dissolving  the  partnership. 

5.  Liabilities  in  Case  of  Insolvency.— In  case  a Partnership  becomes 
insolvent,  the  entire  partnership  property  would  be  taken  to  satisfy  the  firm’s 
debts.  If  a portion  of  the  debts  remained  unsatisfied,  the  private  property  of 
the  partners,  that  they  had  not  put  into  the  concern,  would,  subject  to  priority, 
of  the  partner’s  private  creditors,  be  taken  until  the  debts  were  fully  satisfied, 
in  case  enough  could  be  found  to  satisfy  them. 

The  only  exception  to  this  is  in  the  case  of  a limited  or  special  partner — his 
liability  is  not  greater  than  the  capital  invested.  In  case  he  had  withdrawn 
part  of  his  capital,  he  would  be  liable  for  the  amount  withdrawn. 

6.  Dissolution  Of  Partnership  is  the  separating  of  partners  and  the 
ending  of  their  business  relations  together.  This  may  be  accomplished  in 
various  ways. 

(1)  By  expiration  of  time; 

(2)  By  completion  of  work  for  which  it  was  formed  ; 

(3)  By  mutual  consent ; 

(4)  By  sale  of  partner’s  interest ; 

(5)  By  death  or  incapacity  of  a partner  ; 

(6)  Bankruptcy  of  the  firm  or  of  a partner  ; 

(7)  Decree  of  the  Court. 

7.  Dissolution  by  Expiration  of  Time.— The  majority  of  Partnerships 
are  made  for  a definite  length  of  time— one  year,  two  years,  five  years,  etc. 
Immediately  upon  the  completion  of  the  time,  the  concern  is  dissolved.  It 
may  be  continued  by  a new  agreement.  If  no  stated  period  is  mentioned Jn 
the  written  agreement,  the  partners  may  have  an  agreement  among  themselves 
as  to  the  time  the  contract  is  to  end. 
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8.  Dissolution  on  Completion  of  Work.— It  is  not  uncommon  for 
persons  to  become  partners  for  one  simple  contract.  A and  B might  become 
partners  to  build  six  miles  of  railroad.  At  the  completion  of  the  work,  the 
partnership  would  be  dissolved,  because  the  purpose  for  which  it  was  formed 
was  accomplished,  though  they  may  not  specify,  in  the  agreement,  the  terminat- 
ing of  the  contract.  A dissolution,  on  completion  of  the  work,  is  implied. 

9.  Dissolution  by  Mutual  Consent.—  This  is  the  common  method  of 
ending  a Partnership  contract.  The  partners  entered  into  the  partnership 
contract  of  their  own  free  will  and  accord,  for  their  mutual  benefit ; and  they 
can,  by  another  new  agreement,  just  as  freely  cancel  the  old  contract  and  be 
separated.  It  must  be  with  the  consent  of  all  the  parties;  and  if  the  partner- 
ship contract  is  under  seal,  the  agreement  for  dissolution  should  also  be  under 
seal. 

1 0.  Dissolution  by  Sale  of  Partner’s  Interest— A partner  may,  with 
the  consent  of  his  associate  partners,  sell  his  interest  or  share  in  the  business. 
It  would  not  be  proper  for  him  to  be  able  to  sell  without  consent,  as  he  might 
put  a partner  in  his  place  who  would  not  be  agreeable  or  congenial  to  the  re- 
maining partners.  Just  as  soon  as  a partner  sells  his  interest,  the  agreement 
is  voided — the  new  man  cannot  simply  take  the  place.  There  must  be  a new 
agreement  between  the  remaining  old  partners  and  the  new  one,  which  means 
new  Articles  of  Partnership.  It  may  be  in  identical  terms  with  the  old.  It  is 
however,  new,  because  of  the  new  partner. 

11.  Dissolution  by  Death  or  Incapacity  of  Partners.— A partner 
dies;  there  is  no  agreement  between  his  heirs  and  the  remaining  partners,  and 
the  Partnership  is  dissolved.  By  a new  agreement,  one  or  more  of  the  personal 
representatives  of  the  deceased  partner  may  take  his  place,  but  it  is  a new 
partnership  by  a new  contract.  The  same  is  true  in  case  of  insanity  of  a 
partner. 

1 2.  Dissolution  by  Bankruptcy  of  a Partner.— When  a partner  in  a 
firm  becomes  bankrupt  personally,  the  partnership  is  dissolved,  his  share  in  the 
business  passes  to  his  creditors,  and  they,  of  course,  are  not  partners. 

13.  Dissolution  by  Decree  Of  the  Court— If  partners  are  continually 
quarrelling  or  disagreeing  and  pulling  in  different  directions,  and  they  cannot 
agree  to  dissolve,  application  may  be  made  to  a competent  Court,  and  an 
order  obtained  dissolving  it. 

The  following  are  common  grounds  for  granting  an  Order  for  Dissolution  : 

(1)  Improper  or  fraudulent  conduct  by  a partner  ; 

(2)  Violation  of  the  articles  of  partnership  ; 

(3)  Exclusion  of  partner  from  sharing  in  the  carrying  on  of  the  business; 
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(4)  Continued  quarrelling  so  as  to  render  it  impossible  to  carry  on 
properly  the  business  of  the  firm  ; 

(5)  Inability  of  partner  to  act  on  account  of  permanent  illness,  or  by 
being  disabled ; 

(6)  Intemperance,  immorality  or  dissipation  of  a partner,  that  will 
tend  to  impair  the  credit  or  business  of  the  firm. 

14.  Division  of  Assets. — In  case  of  dissolution,  the  business  is  very  fre- 
quently carried  on  by  a new  Partnership  formed  from  the  remaining  part  of 
the  firm;  or  perhaps  a new  partner  may  be  taken  in,  in  place  of  the  retiring 
one.  In  the  first  case,  a part  of  the  assets  of  the  firm,  such  as  cash,  bills  re- 
ceivable, real  estate,  etc.,  are  handed  to  the  retiring  partner  for  his  interest. 

If  a new  partner  takes  the  place  of  an  old  one,  he  frequently  pays  him  a 
sum  and  takes  his  place. 

In  some  cases  the  liabilities  of  the  firm  are  paid  off,  and  the  remaining 
assets  divided  among  the  partners.  Sometimes  these  are  all  converted  into 
cash  before  a division  is  made. 

15.  Liabilities  Of  Retiring*  Partner. — A partner  retiring  from  a firm 
is  personally  liable  to  outside  parties  for  all  debts  contracted  while  he  was  in 
the  firm.  Credit  was  given  the  firm  partly  on  the  strength  of  his  name,  and 
he  continues  to  be  liable  until  that  debt  is  paid,  unless  the  creditor  agrees  to 
accept  the  new  firm  for  the  debt,  thus  discharging  the  one  retiring. 

1 6.  Advertising*  the  Dissolution. — When  a partner  retires  from  a firm 
it  is  customary  to  give  public  notice  by  advertisement  in  the  local  papers,  and 
by  sending  a circular-letter  announcing  the  dissolution,  to  all  persons  who  give 
credit  to  the  firm.  If  this  is  not  done,  any  person  giving  the  firm  credit,  not 
knowing  of  such  dissolution,  may  hold  the  retired  partner  liable  for  debts  con- 
tracted by  the  new  firm  in  good  faith,  on  the  standing  of  the  partner  that  claims 
to  have  retired. 

17.  Registration  of  Notice  of  Dissolution.— Not  only  must  the  firm 
register  the  Articles  of  Partnership,  but  a retiring  partner  must  also  register  a 
Declaration  of  Dissolution  of  Partnership,  if  he  wishes  to  free  himself  from 
being  responsible  for  the  debts  that  the  firm  may  contract  after  he  leaves  them. 

The  following  is  a form  suitable  for  Registration. 

Province  of  Ontario,  f I,  John  Henry  Christie,  formerly  a member 

County  of  Grey.  \of  the  firm  carrying  on  the  business  of  Hard- 
ware, Tinsmithing,  Steam-Fitting,  Plumbing,  etc.,  at  Meaford,  in  the  County 
of  Grey,  under  the  style  of  Christie  & Agar,  do  hereby  certify  that  the  said 
partnership  was,  on  the  first  day  of  March,  dissolved. 

Witness  my  hand,  at  Meaford,  the  third  day  of  March,  1902. 

Robert  Watson,  J.  H.  Christie. 

Witness. 
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18  Powers  of  Partners  after  Dissolution.— If  the  Partnership,  is 
dissolved,  and  the  business  is  to  be  wound  up,  a partner  may  demand  that 
partnership  assets  be  first  used  to  pay  off  all  liabilities,  before  any  is  appro- 
priated by  partners. 

If  the  assets  are  vested  in  one  party  as  trustee  for  the  others,  that  trustee 
has  no  power  to  go  on  with  new  business,  only  such  as  is  required  to  bene- 
ficially wind  up  the  affairs  of  the  dissolved  firm. 


CHAPTER  43. 


CORPORATIONS  AND 
JOINT  STOCK  COMPANIES. 


'Definition. 

Distinguished  from  Partnership. 

Kinds  of  Corporations. 

Public  Corporations. 
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1.  Definition. — A Corporation  is  an  association  of  individuals  formed 
and  authorized  by  law  to  act  as  a single  person.  So  far  as  business  is  concerned, 
a Corporation  has  all  the  qualifications  that  an  individual  has,  except  that  it 
cannot  be  punished  by  imprisonment.  A Corporation  is  really  an  artificial  per- 
son. It  has  the  following  legal  capabilities,  one  of  which,  (i.  e.,  the  first)  is 
not  possessed  by  a partnership. 

(1)  Perpetual  succession,  that  is,  it  is  not  dissolved  by  one  of  the  mem- 
bers retiring,  or  a new  member  coming  in. 

(2)  It  can  sue  and  be  sued  at  law. 

(3)  It  can  purchase  or  sell  real  or  personal  property,  under  Statutory  pro 
visions  relating  thereto. 

(4)  It  can  enter  into  all  the  contracts  that  a single  person  can,  if  within 
the  limits  of  its  charter,  or  act  of  incorporation. 

(5)  It  may  make  by-laws,  rules,  etc.,  for  its  own  government. 

(6)  It  should  have  a corporate  seal,  under  which  it  transacts  its  business. 

(7)  It  may  appoint  officers,  who  are  the  agents  for  the  carrying  on  of  its 
business. 
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2.  Distinguished  from  Partnership.— In  a Corporation,  the  law  sees 
only  the  body  corporate,  and  does  not  know  the  individuals  composing  it;  they 
are  not  liable  as  individuals  on  the  contracts  of  the  Corporation.  In  Partner- 
ship, the  individual  members  are  liable  for  the  firm  debts  to  the  full  extent  of 
their  assets. 

3.  Kinds  Of  Corporations.— Corporations  in  America  may  be  divided 
as  follows  : — 

Public,  ( Incorporated. 

’ f Recognized  by  usage. 

Ecclesiastical, 

Eleemosynary. 

Joint  Stock  Companies. 

Associations. 

Benefit  Societies. 

Mutual  Insurance  Corporations. 

A Non-trading  Corporation  is  one  that  is  not  authorized  to  carry  on  busi- 
ness for  the  profit  or  emolument  of  its  members. 

A Trading  Corporation  is  formed  for  the  purpose  of  carrying  on  trade  or 
business  for  the  profit  of  its  Stockholders  or  members.  The  trading  corpora- 
tions concern  us  more  particularly  in  Business  Law. 

A Quasi  Corporation  is  one  that  does  not  carry  on  trade  for  the  purpose  of 
making  profit,  but  does  business  for  the  benefit  of  its  members,  to  save  them 
money,  etc.  Examples — 

A Mutual  Fire  Insurance  Association ; or  a Mutual  Sick  Benefit 
or  Insurance  Society. 

4.  Public  and  Municipal  Corporations,  are  those  created  by  Gov- 
ernment for  the  purpose  of  carrying  on  business  that  belongs  to  the  people  of  a 
district.  Example — 

A Township  or  County, — the  Township  of  Sydenham. 

A Town,  Village  or  City, — the  Town  of  Collingwood. 

A Province,  State  or  Country, — the  Province  of  Ontario. 

All  such  are  formed  by  Parliament,  and  are  governed  by  Statutes  giving 
authority  to  conduct  the  business  and  regulate  the  conduct  of  the  citizens  with- 
in a certain  district. 

5.  Ecclesiastical  Corporations  are  those  formed  by  Act  of  Parliament, 
giving  certain  churches,  or  officials  in  churches,  corporate  powers  : 

(1)  For  the  purpose  of  holding  and  managing  the  real  estate  and  other 
property  belonging  to  the  Church. 

(2)  For  the  purpse  of  church  government,  to  enable  them  to  constituted 


Non-trading, 

Trading, 

Quasi. 
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church  courts,  assemblies,  etc.,  for  the  controlling  of  its  members  and  the  reg- 
ulation of  its  standard  of  doctrine,  etc. 

As  examples  ot  this  we  might  mention  the  Methodist  Church  in  Canada; 
and  the  Presbyterian  Church  in  Canada;  the  Bishop  of  Huron. 

6.  Eleemosynary  Corporations  are  those  formed  for  charitable  pur- 
poses, for  the  perpetual  distribution  of  alms  or  bounty. 

As  examples,  we  have  hospitals,  homes  for  the  aged,  infirm,  etc.  cer- 
tain schools — in  fact,  all  such  corporations  as  have  for  their  object  the  care, 
assistance,  relief  and  help  of  the  poor  and  needy  or  unfortunate. 

7.  Joint  Stock  Companies  are  formed  by  private  enterprise,  for  the  pur- 
pose of  carrying  on  some  business,  such  as  manufacturing,  banking,  railroad- 
ing,insurance,  etc.,  with  the  express  intention  of  making  profit  for  the  members, 
who  are  called  stockholders  or  shareholders.  These  companies  are  created 
by  the  statutes  of  the  country  or  Province  where  organized,  and  derive  their 
powers  from  such  country  or  Province;  and  are  responsible,  and,  in  most  cases, 
are  compelled  to  report  annually  at  least  to  such  country  or  Province  the  status 
of  their  capital  stock;  and  frequently,  a full  statement  of  their  business.  They 
are  created  in  two  ways  : 

(1)  By  act  of  Parliament  or  Legislature; 

(2)  Under  the  provisions  of  the  General  Statute. 

The  document  issued  under  the  Great  Seal  of  the  country  or  Province, 
which  sets  forth  the  powers  and  privileges  granted,  is  called  a Charter,  or 
Letters  Patent.  Whether  issued  by  special  Act  of  Parliament,  or  under  the 
general  statute,  it  forms  a contract  between  the  country  or  Province  and  the 
corporation. 

8.  Incorporated  by  Act  of  Parliament.— When  a number  of  persons 
desire  to  enter  into  such  a business,  as  banking,  railroading,  and  other  enter- 
prises, in  which  the  public  are  largely  and  specially  interested,  it  is  necessary 
to  apply  directly  to  Parliament  for  an  act  of  Incorporation.  A Special  Act  is 
passed,  and  the  Charter  is  granted.  The  Charter  will  refer  to  the  Joint  Stock 
Co’s  Clauses’  Act,  for  the  general  principles  of  organization  and  government, 
making  such  Act  a part  of  the  contract  between  the  power  that  grants  the 
Charter  and  the  company. 

.9.  Incorporated  under  General  Statute.— The  organizing  of  Joint 
Stock  Companies  has  become  so  common  that  it  has  been  found  necessary  by 
the  Federal  Parliament,  as  well  as  the  Provincial  Legislatures,  to  allow  of  the 
formation  of  companies  for  mercantile,  manufacturing  and  other  purposes,  at 
any  time,  subject  only  to  the  sanction  of  the  Governor-in-Council. 
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The  principles  of  organization  and  government  of  all  such  concerns  are 
so  much  alike  that  a Joint  Stock  Companies’  Act  has  been  passed,  by  not  only 
Federal  but  Provincial  Legislatures,  which  gives  the  general  powers  and  privi- 
leges to  such  companies  as  have  received  their  charters  directly  from  the 
Governor-in-Council.  There  is  now  no  delay  caused  by  waiting  from  one 
session  of  Parliament  until  another,  to  get  an  Act  passed. 

10.  Federal  or  Provincial  Charter. — The  Dominion  Parliament  re- 
serves the  right  to  legislate  on  all  matters  that  have  to  do  with  the  general 
interests  of  all  Canadian  people, — Commerce,  for  instance, — therefore  only 
the  Dominion  Parliament  grants  charters  to  Banks. 

If  the  business  is  one  for  which  branch  offices  or  agencies  are  only  to  be 
established  in  the  Province  where  the  Head  Office  is,  then  it  is  only  necessary 
to  apply  to  the  Provincial  Legislature  for  Incorporation. 

If  the  Corporation  will  have  agencies  or  offices  in  more  than  one  Province, 
a Charter  should  be  obtained  from  the  Dominion  Government.  For  Example  — 

An  Insurance  Company,  that  only  intends  doing  business  in  Ontario, 
need  only  apply  to  the  Provincial  Legislature  of  Ontario  for  a Charter.  If, 
however,  they  desire  to  do  business  in  other  Provinces,  their  Charter  should  be 
from  the  Dominion  Parliament. 

11.  Associations,  Societies,  &C. — Provisions  have  been  made  by 
general  Acts  of  Parliament,  for  the  forming  of  Associations  for  mutual  insurance 
co-operative  associations  for  carrying  on  mercantile  business,  manufacturing, 
etc.,  by  registering  in  the  office  of  the  Clerk  of  the  Peace  of  the  County  a 
statement  of  the  business  intended  to  be  carried  on,  together  with  the  cor- 
porate name  and  the  rules  and  by-laws  for  the  government  of  the  society,  duly 
sworn  to  before  a Notary  or  Magistrate;  also  sending  to  the  government,  at 
the  same  time,  a copy  of  the  document  so  registered. 

12.  Laws  for  Government.— All  corporations  are  the  creation  of  some 
legislative  body;  and  the  body  that  gives  them  power  to  do  business  likewise 
makes  lnws  for  their  government.  The  following  is  a short  summary  of  such 
laws  as  they  effect  Joint  Stock  Companies  in  Canada: — 

(t)  There  must  be  at  least  five  members,  before  they  can  become  incor- 
porated. The  officers  at  the  beginning  are  called  Provisional  Directors. 
When  organization  is  complete,  regular  officers  are  appointed. 

(2)  Officers  should  be  elected  once  a year,  at  a general  meeting  of  Stock- 
holders. 

(3)  A general  statement  of  the  affairs  should  be  submitted  to  the  Share- 
holders once  a year  at  least. 
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(4)  The  Company  must  report  to  the  Government  that  incorporated  it, 
at  least  once  a year,  and  oftener,  if  required. 

(5)  Proper  Books  of  Account  must  be  kept  for  the  ordinary  business 
transactions  of  the  Company. 

(6)  Special  Books  must  be  kept  for  the  capital  of  the  Stockholders,  show- 
ing clearly  all  transactions,  transfers,  etc. 

(7)  When  a dividend  is  paid,  it  must  be  paid  out  of  profits,  and  not  out 
of  capital. 

(8)  To  have  a chief  office,  and  to  keep  a sign  board,  with  the  name  of  the 
Company  painted  thereon,  at  such  Head  Office. 

(9)  The  word  “limited”  spelled  out  in  full,  must  be  in  the  name  of  every 
such  company  in  all  advertisements  and  documents  issued  by  it. 
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7.  The  Organization. — The  first  steps  to  be  taken  in  organization  of 
a company  are — 

(1)  To  advertise,  in  the  Gazette , that  it  is  the  intention  to  apply  to 
the  Provincial  or  Dominion  Government  for  Letters  Patent  of  Incorporation. 

(2)  To  issue  a Prospectus,  which  should  give  full  particulars  regard- 
ing the  Company  to  be  organized. 

(a)  The  Name  of  the  Company. 

(b)  The  amount  of  capital,  and  the  number  and  value  of  the  shares 
into  which  it  is  to  be  divided. 

(c)  The  Names  of  the  Provisional  Officers. 

(d)  The  nature  of  the  undertaking  of  the  Company,  that  is,  what  busi- 
ness the  Company  will  do. 


JOINT  STOCK 
COMPANIES. 


JOINT  STOCK  COMPANIES. 


1S1 

(e)  The  advantages,  profits,  dividends  or  emoluments  to  be  gained  by 
stockholders. 

(/)  The  conditions  on  which  the  stock  is  sold,  including  terms  of 
payment  of  same. 

(3)  To  get  a number  ol  signatures  to  the  stock  book  (not  less  than 
five  persons.) 

(4)  To  apply  to  the  Provincial  or  Dominion  Government  for  a charter. 
There  must  not  be  less  than  five  applicants. 

(5)  On  the  issue  of  the  Letters  Patent  by  the  Government,  call  a 
meeting  of  the  Provisional  Directors  and  proceed  to  allot  Stock,  and  otherwise 
push  the  organization  of  the  Company. 

(6)  Get  out  by-laws,  rules,  etc.,  for  the  government  of  the  manage- 
ment  of  the  Company. 

(7)  When  sufficient  Stock  is  subscribed,  and  the  calls  paid  on  it,  so 
that  there  is  working  capital  enough  to  begin  business,  the  Provisional  Directors 
should  call  a General  Meeting  of  the  stockholders,  and  have  regular  officers 
elected,  to  carry  on  the  work  of  the  company.  The  Company  is  then  ready  to 
carry  on  their  regular  business,  which  is  sometimes  called  their  undertaking. 

8.  Shares. — The  Capital  Stock  of  every  Company  is  divided  into  a 
number  of  equal  portions,  called  “shares/’  and  every  stockholder  shall  have 
one  or  more  of  these  shares.  A partner’s  capital  in  an  ordinary  partnrship 
may  be  any  sum.  In  a stock  company,  each  shareholder  must  hold  an  even 
amount,  and  no  cents  or  fraction  shares. 

The  amount  of  the  shares  into  which  the  capital  of  many  of  the  larger 
companies  are  divided  is  $100  each.  The  capital  of  smaller  undertakings, 
and  those  of  a local  nature,  is  divided  into  smaller  shares — $50,  $25,  $20,  $10, 
and  even  $1  shares.  The  shares  in  Mining  and  Development  Companies  are 
usually  $1  each. 

9.  Authorized  Capital. — This  is  the  amount  allowed  by  the  Charter  of 
the  Company  as  the  maximum  limit  of  the  stock  that  can  be  taken  up.  Au- 
thorized Capital,  $5000,  means  that  the  stockholders  may  subscribe  to  the  ex- 
tent of  $5000.  This  may  be  increased  any  time  by  obtaining  a Supplemen- 
tary Charter. 

10.  Subscribed  Capital.— This  is  the  amount  of  the  authorized  capital 
that  the  stockholders  have  signed  their  names  for — the  amount  of  the  stock 
taken.  This  might  be  all  the  Authorized  Capital,  or  it  might  be  a very  small 
portion  of  it. 
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11.  Paid  up  Capital. — This  is  the  actual  working  capital  of  the  Com- 
pany, sometimes  called  “Cash  Capital.”  This  may  be  all  the  authorized 
capital,  if  it  is  all  subscribed,  or  it  may  be  all  subscribed  capital,  or  it  might 
be  only  io  per  cent,  of  the  subscribed  capital.  A Company  might  have  auth- 
orized capital  $5000,  subscribed  capital  $5000,  (if  all  signed  for);  and  paid  up 
capital  $5000,  (if  all  paid  up);  or  the  authorized  capital  $5000,  the  subscribed 
capital  $100,  and  the  paid  up  or  working  capital  $10. 

12.  Preference  Stock  is  such  as  is  issued  to  procure  additional  work- 
ing capital,  and  is  given,  (by  agreement  with  the  original  stockholders,)  a right 
to  the  first  division  of  profits  every  year.  Each  subsequent  issue  of  Preference 
Stock  has  a preference  to  profits  over  all  previous  issues  ; a fourth  preference 
stock  would  get  dividends  before  a third  ; a third  before  a second,  etc.;  and 
all  the  Preference  Stock  before  the  original  stockholders  get  any. 

13.  Guaranteed,  or  Debenture  Stock,  is  such  that  dividends  at  a 
certain  rate  must  be  paid  every  year,  even  out  of  the  stock  of  the  previous 
stockholders,  who  stand  as  guarantors,  if  thete  is  no  profit. 

14.  Calls.  — When  the  management  of  a Company  asks  the  stockholders 
to  pay  up  a certain  per  cent,  of  their  subscribed  stock,  it  is  denominated 
“ making  a call.” 

Internal  Management. — The  management  of  any  Company  is  very 
much  the  same  as  an  ordinary  society.  Officers  are  chosen  under  powers 
given  in  the  charter.  The  acts  of  the  whole  body  corporate,  as  well  as  the 
acts  of  the  managing  officers,  are  in  the  form  of  resolutions,  by-laws,  etc.,  and 
are  recorded  in  a minute  book.  The  officers  of  a Company  are  called  Direc- 
tors ; and  the  Directors  appoint  officers  among  themselves,  such  as  President, 
Vice-President,  Secretary,  Treasurer,  Manager,  etc.  The  by-laws  #of  the  com- 
pany will  specify  the  duties  of  each  officer.  The  Directors  are  usually  elected 
by  ballot.  Each  shareholder  has  one  vote  for  each  share  he  holds  in  his  own 
name.  If  he  cannot  attend  the  meeting,  he  may  appoint  another  shareholder 
to  vote  for  him  by  giving  a short  form  of  Power  of  Attorney,  usually  called 
a Proxy.  The  following  is  about  the  usual  form. 

Form  of  Proxy : 

Know  all  men  by  these  presents  that  I,  George  Rogers,  of  the  city  of  To- 
ronto, gentleman,  being  the  holder  of  Ten  shares  in  the  Capital  Stock  of  the 
Mono  Quarrying  Company,  limited,  do  hereby  nominate,  constitute  and 
appoint  Fred  Arthur  Bale,  my  attorney  for  me  in  my  place  and  stead,  to  vote 
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as  my  Proxy  at  the  election  of  the  Directors,  and  on  all  other  business  that 
shall  come  before  the  Annual  Meeting  of  the  said  Company,  to  be  held  at 
Orangeville  on  the  20th  day  of  March,  1903,  and  at  every  adjournment  of 
said  meeting. 

Signed,  Sealed  and  Delivered  | 

in  the  presence  of  J-  George  Rogers.  (L.S.) 

D.  Vandusen.  J 

2.  General  Powers  of  Stockholders.— The  Stockholders  have  power 
to  elect  officers  to  act  as  the  agents  of  the  Company,  and  to  make  by-laws  for 
their  Direction.  They  may  also  give  general  directions  to  officers  what  to  do, 
and  how  to  do  it.  All  of  these  acts  must,  of  course,  but  in  accordance  with 
the  laws  of  the  land,  and  consistent  with  the  charter.  Practically,  however, 
the  shareholder  expends  his  voting  powers  in  accepting  the  annual  financial 
statement,  and  in  electing  the  Directors. 

3.  Corporations  Act  through  their  Officers.— When  such  officers 
are  appointed,  the  power  of  the  stockholders  to  do  business  is  really  exhausted. 
It  is  placed  in  the  hands  of  the  Directors,  who  are  agents  of  the  Company,  and 
bind  such  Company  by  their  acts. 

If  officers  are  guilty  of  fraud,  misapplication  of  funds,  etc.,  they  are  liable  to 
the  stockholders  and  amenable  to  the  laws  of  the  land. 

If  they  are  guilty  of  negligence,  they  are  liable  to  the  shareholders. 

If  they  are  incompetent  or  unworthy  of  confidence,  others  can  be  elected  in 
their  place,  at  the  close  of  their  term  of  office. 

4.  Power  to  Contract. — A corporation  may  contract  as  freely  as  any  in- 
dividual, so  long  as  the  contract  is  legal  and  within  the  powers  granted  it  by 
Government  in  the  charter. 

A gas  company  would  not  be  justified  in  supplying  electric  light ; nor  a 
banking  company  in  running  a steamboat. 

The  business  is  done  by  its  officers,  and  the  assent  is  given  to  a contract  by 
the  signature  of  the  chief  officers,  and  the  affixing  of  the  corporate  seal. 

5.  Limited  Liability.— In  many  companies  the  word  “limited”  appears 
as  part  of  the  corporate  name.  The  Trust  and  Loan  Company  (limited,)  the 
National  Produce  Company  (limited).  The  presence  of  this  word  shows  that 
the  stockholders  are  only  liable  for  the  amount  of  stock  that  they  subscribe 
for.  That  is,  if  John  Smith  subscribes  for  $1000  of  stock,  he  is  liable  to  the 
company  and  its  creditors  for  the  amount,  until  it  is  paid.  If  it  is  all  paid  up, 
he  cannot  be  called  on  to  pay  any  more,  even  if  the  company  is  insolvent, 
The  word  “limited”  should  be  spelled  out  in  full,  not  abreviated. 
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6.  Double  Liability. — All  chartered  banks  in  Canada  have  a clause  irl 
their  charter  by  which  each  shareholder  is  held  liable  for  all  the  stock  he  sub- 
scribes for;  and  in  case  of  insolvency,  as  much  more.  If  Mr.  Smith  subscribes 
for  $500  of  bank  stock  and  pays  it  all  up,  he  is  still  liable  for  $500  more,  in 
case  the  Bank  goes  into  liquidation. 
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1 . Issue  of  Stock. — When  a person  desires  to  become  a Stockholder  in 
a Company,  he  usually  makes  application  for  a number  of  shares  as  follows: — 
Application  for  Shares : 


Toronto,  Feb.  4,  1903. 

The  Directors  of  the  Homestead  Loan  & Savings  Company  will  please  allot 
to  me  Ten  shares  in  the  Capital  Stock  of  the  said  Company. 


W.  H.  Cooper. 

At  a meeting  of  the  Directors  of  the  Company,  this  application  would  be 
considered,  and  if  Mr,  Cooper  is  a desirable  person  to  become  a shareholder, 
the  Directors,  by  a by-law,  will  set  apart  ten  shares  for  him.  He  will  then  pay 
in  a sum  of  money  on  them,  being  such  sum  as  is  agreed  upon,  and  an  instal- 
ment scrip  will  be  issued  to  him  similar  to  the  following : — 


Instalment  Scrip. 

txxxxxTxxxxxxxncritxrxgTXXTTTitxixriiixxrxiixxpiirrirxrixxixxrorrtixxxTxriXTxmjtxccxixxxxgcxxxzx 

No.  75.  $50.  [ 

The  Homestead  Loan  & Savings  Company  (Limited) — Instalment 
Scrip. 

London,  Feb.  4,  1903. 

Received  from  W.  H.  Cooper  the  sum  of  $50,  being  for  first  call 
of  ten  per  cent,  on  Ten  shares  in  the  Capital  Stock  of  this  Company, 
said  shares  being  Nos.  72  to  81  inclusive. 

W.  Roy,  President.  ’ (seal)  W.  P.  Telford,  Manager. 


Joint  stock  companies. 


When  the  stock  is  fully  paid  up,  or  when  all  is  collected  on  it  that  the  Com- 
pany deems  desirable,  a Stock  Certificate  is  issued. 

Form  of  Stock  Certificate  : 

r4TYYYYYYYYYYYY3m  fTYTYTY  T Y T YT  YYY  YICTYTY  YYTYT  T T T T YT~X  rTTTTTTTTY  Y TTTT^fTT  TYYT  YYYY  YYTYYirYY  Y3E  TIT^fTYTIfTTTT!n 

No.  45.  $500.  I 

9 The  Homestead  Loan  & Savings  Company  (Limited) — Stock  Cer- 
g tificate. 

This  is  to  certify  that  W.  H.  Cooper  of  London  is  the  holder  of  Ten 
B shares  in  the  Capital  Stock  of  this  Company,  fully  paid  up,  in  the  sum  of 
B $500.,  said  shares  being  numbered  72  to  81  inclusive,  and  are  transfer- 
jj  able  on  the  books  of  the  Company  by  him  or  his  attorney  duly  consti- 
jj  tuted.  Dated  at  London  this  4th  day  of  Feb.,  1903. 

W.  Roy,  President.  [seal]  W.  P.  Telford,  Manager , 

2.  The  Stock  Book. — The  book  first  in  importance  in  a Stock  Company, 
is  called  the  “Stock  Book,”  or  “Stock  Subscription  Book.”  It  is  the  basis 
of  the  Company’s  organization.  It  is  the  subscription  list,  to  which  each  per- 
son becoming  a shareholder,  signs  his  name,  and  binds  himself  to  pay  up 
his  stock,  and  be  bound  by  the  rules  and  by-laws  that  may  be  made  from  time 
to  time,  for  the  government  and  management  of  the  concern.  From  it  the 
liabilities  ol  the  shareholder  are  determined  in  case  of  insolvency  of  the 
company. 

Form  of  Stock  Book  : 

THE  HOMESTEAD  LOAN  & SAVINGS  COMPANY  (Limited.) 

Incorporated  under  the  Ontario  Joint  Stock  Company  s Letters  Patent  Act. 

Capital  $500,000,  Divided  into  10,000  Shares  of  $50  each. 

We,  the  undersigned,  do  hereby  severally  subscribe  for  and  agree  to  take 
the  number  of  shares  in  the  Capital  Stock  of  the  Homestead  Loan  & Savings 
Co.  (limited,)  set  opposite  our  respective  names  and  seals,  as  hereafter  and 
hereunder  written,  each  share  being  of  the  amount  of  $50 ; and  we  do  cov- 
enant and  agree  each  with  the  other,  to  pay  the  amount  so  subscribed  as  the 
same  may  be  called  in  by  the  Directors  of  the  Company;  and  we  do  further 
covenant  and  agree  to  abide  by  and  observe  the  provisions  of  the  Letters  Pa- 
tent Act  of  said  incorporation,  and  the  by-laws,  rules  and  regulations  of  the 
said  Company,  made  in  pursuance  of  its  charter  and  of  the  said  Joint  Stock 
Company  Letters  Patent  Act. 


Signature. 

Seal. 

Date. 

Residence. 

No.  ofShares 

Amt.  J 

[ Witness. 

John  A.  McDonald 

X 

Feb.  4, 

1903. 

Ottawa.  .... 

Twenty. 

$1000. 

C.Tupper. 

Edward  Blake.  . . 

X 

Feb.  5, 

1903. 

Toronto 

Twenty 

$1000. 

C.Tupper. 

Jean  Gibson.  ... 
Bessie  Ferguson. 

X 

X 

Feb.  4, 
Feb.  4, 

1903. 

1903 

Wroxeter.  . . 
Meaford.  ... 

Ten 

Ten 

$5oo. 

$500. 

C.  McGuire 
W.  B.  Robb 

S.  Dorland 

X 

May  1, 

1903- 

Meaford 

Fifteen 

$75°- 

W.  Clegg. 

Geo.  Davy 

X 

May  15, 

1903. 

Whitby 

Ten 

$5oo. 

H.  Roper. 

i86 


JOINT  STOCK  COMPANIES. 


3.  Signature  by  Attorney.— In  case  a Shareholder  cannot  go  to  the 
place  where  the  Stock  Book  is,  he  can  empower  another  to  sign  for  him,  by 
granting  a Power  of  Attorney  under  Seal  to  the  person  he  wishes  to  sign  for 
him.  The  signature  would  be  made — • 

Oliver  Twist. 

Per  his  Attorney  David  Copperfield. 


Form  of  Power  of  Attorney  to  subscribe  for  Stock  : 

Know  all  men  by  these  presents  that  I,  Oliver  Twist,  of  the  City  of  Guelph, 
County  of  Wellington  and  Province  of  Ontario,  gentleman,  do  nominate,  con- 
stitute and  appoint  David  Copperfield,  of  the  City  of  Ottawa,  in  the  said  Prov- 
ince of  Ontario,  broker,  my  true  and  lawful  attorney  for  me,  in  my  name  and 
on  my  behalf,  to  subscribe  for  Twenty  shares  of  Fifty  Dollars  each  in  the 
Capital  Stock  of  the  Homestead  Loan  & Savings  Company  (Limited),  and  to 
do  all  other  acts  necessary  for  the  proper  carrying  out  of  the  same,  and  I 
hereby  ratify  and  confirm  all  the  acts  of  my  attorney  hereby  appointed  in 
reference  to  the  same. 

In  witness  whereof  I have  set  my  hand  and  seal  this  5th  day  of  March,  1903. 

mt> Nicholas  Nickleby.  } • °LIVER  Twist-  <L- 4  S-> 

The  signature  of  the  witness  to  the  Power  of  Attorney  may  be  proved  by 
an  affidavit  similar  to  the  affidavit  of  the  witness  in  a Deed,  Mortgage  or 
Agreement  for  Sale  of  Land. 


4.  Transfer  Of  Stock. — Shares  in  the  Capital  of  a Company  are  per- 
sonal property,  transferable  from  one  to  another  at  pleasure;  subject,  however, 
to  the  approval  of  the  Directors  of  the  Company.  The  retiring  stockholder 
must  surrender  his  Stock  Certificate,  and  sign  a certificate  or  short  form  of 
Power  of  Attorney,  either  on  the  back  of  a Stock  Certificate,  or  on  an  accom- 
panying paper,  authorizing  the  transfer  of  his  shares. 

W.  H.  Cooper  is  the  holder  of  the  stock  in  the  foregoing  Stock  Certificate 
on  page  183.  If  he  desired  to  sell  it  to  Robert  Watson,  he  would  write  out 
and  sign  a Certificate  like  the  one  subjoined.  It  will  be  noticed  that  these 
transfers  are  always  completed  by  sanction  of  the  Directors  of  the  Company, 
otherwise  persons  might  get  into  the  Company  who  are  not  responsible,  finan- 
cially, for  the  payment  of  their  stock,  or  who  were  repugnant  to  the  officers 
and  stockholders  of  the  Company,  and  whose  desire  in  getting  such  shares 
might  be  to  subvert  or  ruin  the  undertaking  of  the  Company,  or  play  into  the 
hands  of  rival  institutions.  Stock  on  which  there  are  unpaid  calls  cannot  be 
transferred.  Transfers  of  fully  paid-up  shares  are  almost  always  sanctioned 
by  the  Directors. 
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Form  of  Transfer  Certificate  : 

Be  it  known  that  I,  Wm.  Henry  Cooper,  of  the  town  of  Orangeville,  ] 
County  of  Dufferin,  farmer,  the  holder  of  Ten  shares  in  the  Capital  Stock 
of  the  Homestead  Loan  & Savings  Company,  numbering  72  to  81  in- 
clusive, represented  by  the  within  Certificate,  do  hereby  irrevocably  nomi- 
nate, constitute  and  appoint  Henry  Baker,  of  the  town  of  Barrie,  my  true 
and  lawful  attorney,  to  transfer  the  said  Ten  Shares  of  Stock  to  Robert 
Watson,  of  the  city  of  Corbetton,  hereby  ratifying  all  that  my  attorney 
shall  do  for  the  proper  carrying  out  of  the  said  transfer. 

Signed,  sealed  and  witnessed  this  30th  day  of  June,  A.D.  1903. 

mineSS]oux  W.  Smith.}  W'  H-  Cooper  (L-S-) 

Corbetton,  June  30,  1903. 

I,  Robert  Watson,  of  the  city  of  Corbetton,  do  hereby  accept  the 
above  transfer  of  shares. 

Witness 

John  W.  Smith. 


Robert  Watson. 


5.  Dividends. — The  profits  of  a Company  are  divided  among  the  stock* 
holders  according  to  their  interest  in  the  Capital  Stock — usually  a certain  per 
cent,  on  the  paid  up  stock. 

All  such  Dividends  must  be  paid  out  of  profits,  and  not  out  of  capital;  nor 
in  such  a way  as  to  impair  the  capital  of  the  Company.  Any  officer  paying 
a dividend  out  of  the  capital,  is  personally  responsible  for  the  amount  of  such 
Dividend,  in  case  the  company  goes  into  liquidation. 

6.  Cancellation  Of  Stock. — The  Cancellation  of  Stock  is  the  taking  of 
it  back  from  a stockholder  by  the  company. 

(1)  In  case  he  will  not  pay  up  his  calls,  nor  abide  by  and  obey  the 
rules,  by-laws,  etc.,  of  the  company. 

(2)  The  Capital  of  the  company  has  been  impaired  by  losses,  and  the 
shareholders  desire  to  put  back  the  amount  of  such  impairment  into  the  com- 
pany, and  sell  it  to  new  stockholders,  and  so  leave  the  part  they  retained  fully 
paid  up  and  unimpaired.  Example: — The  Ontario  Bank  cancelled  one-third 
of  its  capital  stock  in  1896.  A shareholder  holding  a number  of  shares, 
surrendered  every  third  share.  A shareholder  holding  one  share  had  it  re- 
duced to  two-thirds  of  a share. 
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7.  Dissolution. — A company  may  be  dissolved  in  several  ways: — 

(1)  By  expiration  of  Charter.  Example : The  Canadian  Banks 
are  incorporated  for  20  years  from  May  rst  1891.  On  May  1st,  1911,  all  the 
Banks  will  be  liquidated,  unless  the  Charters  are  renewed. 

(2)  By  Completion  of  the  ivork.  Example : Suppose  a company  is 
charteted  to  build  40  miles  of  the  Crow’s  Nest  Pass  Railway.  When  that  work 
is  finished,  the  company  would  be  Dissolved. 

( 3 ) By  forfeiture  of  Charter.  A company  may  forfeit  its  charter 
by  failure  to  use  it  within  two  years  of  the  time  it  was  granted,  called  “Non- 
user ;”  and  by  exceeding  the  rights  and  privileges  granted  in  the  charter,  called 
“Misuser.”  These  cases  are  settled  in  Court,  or  by  Government. 

(Jf)  By  voluntary  surrender  of  Charter.  A company  may  vol- 
untarily give  up  the  charter  granted  them  by  the  Government.  When  this  is  ’! 
accepted  by  the  Government,  it  is  dissolved 

(5)  By  Act  of  Parliament.  A parliament  that  granted  powers, 
may  revoke  these  powers.  This  is  sometimes  the  case  with  charters  granted 
to  public  corporations,  such  as  towns,  cities,  etc. 

(6)  By  General  Act.  When  a stock  company  becomes  insolvent, 
it  goes  into  liquidation  under  the  “Joint  Stock  Companies’  Winding-Up  Act.” 

A Receiver  is  appointed,  whose  duty  it  shall  be  to  settle  up  the  affairs  of  the 
company.  He  shall  not,  however,  enter  into  new  undertakings;  only  close- 
up  old  business. 

8.  Liabilities  Of  Companies.— There  is  ail  old  saying,  that  a corpora- 
tion has  “no  soul  to  be  saved,  no  body  to  be  kicked,  nor  any  personality  to 
be  imprisoned.”  Hence  the  punishment  inflicted  on  a corporation  will  not 
be  of  a criminal  nature.  It  cannot  be  punished  by  confinement.  It  may  be — j 

(1)  By  imposition  of  a fine; 

(2)  By  assessment  of  damages. 

It  is  punishable  by  fine  for  misappropriation  of  property,  etc.,  and  for 
negligence,  failure  of  performance,  etc.;  by  assessment  of  damages,  just  the 
same  way  as  an  ordinary  person.  The  property  of  the  corporation  is  liable 
for  taxation  just  the  same  as  that  held  by  private  parties. 
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CHAPTER  46. 

\ Definition. 

■ Statute  of  Frauds. 

The  Parties. 

Discrimination  of  Guarantee. 

The  Consideration. 

The  Extent  of  the  Contract. 

Guarantee  of  Payment. 

J Guarantee  of  Collection. 

Guarantee  of  Fidelity  with  Form  of  Bond. 
A Continuing  Guarantee. 

Guarantor's  Rights. 

Creditor’s  Rights. 

Rights  Between  Sureties. 

Discharge  of  Surety. 

1 . Definition. — Guaranty  or  Suretyship  is  a promise  to  a person  to  answer 
for  the  payment  of  a debt,  or  the  performance  of  a duty,  by  another  person  in 
case  he  should  fail  to  perform  his  duty;  or  it  is  a contract  whereby  one  person 
agrees  to  answer  for  the  debt,  default,  or  miscarriage  (failure  of  full  perform- 
ance) of  another. 

Under  the  term  “debts,”  we  include  all  ordinary  debts,  on  note  or  book 
account,  due  bill,  etc.,  in  the  ordinary  course  of  trade  or  business. 

Under  the  term  “default,”  we  include  all  forms  of  bonds,  whereby  one  per- 
son, a number  of  persons,  or  a Company,  agrees  in  a bond  to  make  good  any 
loss  through  the  dishonesty  of  an  employee.  A bond  of  this  kind  guarantee- 
ing the  honesty  of  a clerk,  book-keeper  or  other  employee,  is  usually  called  a 
“fidelity  bond.” 

Under  the  term  “miscarriage,”  we  include  all  such  contracts,  where  one 
person  agrees  and  binds  himself  in  a certain  sum  to  assure  another  person 
that  a third  person  will  complete  a work  by  a certain  date,  or  in  a certain 
manner. 

The  failure  to  complete  a contract  in  the  time  or  in  the  manner  agreed 
upon  is  termed  “ miscarriage.” 

2.  Statute  Of  Frauds. — It  will  be  noticed  that  one  of  the  sections  in 
the  Statute  of  Frauds,  (page  29),  imposes  a restriction  on  contracts  of  guar- 
antee, that  is,  that  they  must  be  in  writing,  signed  by  the  party  chargeable 
therewith,  hence  a contract  of  guarantee  made  orally  is  legally  of  no  use. 
(See  R.  S.  O.  Cap.  123,  as  to  written  promises). 
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3.  The  Parties. — It  will  be  noticed  that  there  are  at  least  three  parties 
concerned  in  a contract  of  guarantee — 

(1)  The  Debtor,  sometimes  called  the  principal  debtor; 

(2)  The  Creditor; 

(3)  The  Guarantor,  sometimes  known  as  the  surety. 

The  principal  contract  is  made  between  the  debtor  and  creditor  ; and  an 
additional  contract  between  the  guarantor  and  the  creditor. 

4.  Discrimination  of  Guarantee.— For  example,  suppose  Smith  goes 
with  Wilson  into  Brown’s  store,  and  says  to  Brown  : “Give  Mr.  Wilson  all  the 
goods  he  wants  up  to  sixty  dollars.  I will  guarantee  him  all  right.  If  he 
does  not  pay  for  them,  I will.”  This  would  be  legally  void,  because  spoken. 
If  written  and  signed  by  Smith,  he  would  be  required  to  pay  for  the  goods, 
in  case  Wilson  failed  to  pay  for  them. 

Another  example,  very  similar,  requires  a nice  discrimination.  If  Mr.  Smith 
had  said:  “Give  Mr.  Wilson  what  goods  he  desires,  not  exceeding  sixty  dollars, 
and  charge  them  to  my  account.  If  he  does  not  pay  for  them,  I will.”  The  au- 
thority to  charge  them  to  Smith’s  account  changes  him  from  surety  to  principal 
debtor.  It  would  not  be  necessary  to  have  the  last  example  in  writing,  as 
Smith  would  not  be  answering  for  another’s  debt,  but  for  his  own  debt,  charg- 
ed to  him  by  his  own  authority.  The  goods  were  sold  to  Smith,  but  delivered 
to  Wilson. 

5.  The  Consideration. — Guarantee  is  a contract ; and,  like  all  other 
contracts,  requires  a consideration  to  support  it,  and  such  consideration  should 
be  expressed  ; 

(1)  When  the  guarantee  is  a collateral  contract,  the  consideration  in 
the  principal  contract  is  the  consideration  for  the  collateral  contract  of  guar- 
antee, and  it  should  be  so  stated. 

(2)  The  consideration  for  the  contract  of  guarantee  is  often  a nominal 
sum  of  money,  such  as  one  dollar. 

(3)  Contracts  of  guarantee  are  often  made  with  consideration  acknowl- 
edged by  some  such  words  as  “value  received  ” 

6.  Extent  Of  Contract. — The  terms  of  a contract  determines  the  liabil- 
ities of  the  parties.  The  sum  named  in  the  contract  is  the  greatest  sum  the 
guarantor  is  liable  for.  If  the  amount  of  the  debt,  default  or  miscarriage  of 
the  person  guaranteed  is  less  than  the  specified  amount,  the  liability  would  be 
limited  by  the  extent  of  the  debt.  For  example — 

A has  his  house  insured  for  $1000;  the  insurance  is  one  form  of  guarantee. 
If  the  house  were  worth  $3000,  no  more  than  $1000  could  be  claimed  if  it 
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were  completely  destroyed.  If,  however,  it  were  only  damaged  to  the  extent 
of  $200,  no  more  than  $200  could  be  collected  from  the  Company. 

7.  Guarantee  Of  Payment.— The  contract  of  the  endorser  of  negotiable 
paper  has  been  fully  discussed  under  “Negotiable  Paper.”  The  guarantee  of 
an  endorser  is  for  a limited  time.  The  following  are  common  forms  of  guar- 
antee on  negotiable  paper,  placed  on  them,  to  avoid  the  necessity  of  protesting: 

Form  1.  Nominal  Consideration- 

In  consideration  of  One  Dollar,  I hereby  guarantee  payment 
of  the  within  note,  and  waive  Protest  and  Notice  of  Protest. 

J.  W.  Smithson. 

Form  2.  Acknowledged  Consideration — 

For  value  received,  I hereby  guarantee  payment  of  the  within 
note,  and  waive  Protest.  J.  W.  Smithson. 

It  is  proper  to  mention  that  notes,  etc.,  are  frequently  guaranteed  without 
the  consideration  being  mentioned,  a proceeding  that  is,  to  say  the  least,  slip- 
shod and  unsatisfactory. 

8.  Guarantee  Of  Collection  differs  very  little  in  form  from  a guarantee 
of  payment,  but  it  is  widely  different  in  its  effect. 

Form — 

For  value  received  I hereby  guarantee  the  collection  of  the 
within  note.  J.  W.  Smithson. 

(1)  When  the  form  of  guarantee  of  payment  is  used,  the  grantor  is  liable 
as  soon  as  there  is  a default  of  payment;  that  is,  if  the  obligation  is  not  paid 

when  due . 

(2)  In  the  guarantee  of  collection,  the  grantor  is  not  liable  until  a process 
of  law  has  been  had,  and  the  attempt  has  failed.  The  inability  to  collect  must 
be  proved. 

9.  Guarantee  Of  Fidelity,  sometimes  called  “ Guarantee  Insurance,”  is 
a very  common  form  of  guarantee.  One  or  more  persons,  or  a Company, 
guarantees  the  honesty  and  fidelity  of  a clerk,  book-keeper  or  other  employee. 

The  following  is  an  example: — 

Form  of  Fidelity  Bond  : — 

Know  all  Men  by  these  Presents,  that  we,  Robert  A.  Kells,  of  the 
Town  of  Listowel,  in  the  County  of  Perth,  Province  of  Ontario,  book-keeper; 
James  Grieves  of  the  Township  of  Elma,  in  the  said  County,  farmer,  and 
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George  Fallis,  of  the  Township  of  Wallace,  in  the  said  County  of  Perth,  farmer, 

Are  held  and  firmly  bound  to  the  Homestead  Loan  & Savings  Company, 
(Limited),  hereinafter  called  the  Company,  in  the  sum  of  Two  Hundred  Dol- 
lars, to  pay  to  the  said  Homestead  Loan  & Savings  Company  (Limited),  and 
their  assigns,  for  which  payment  well  and  truly  to  be  made,  we  bind  ourselves, 
and  every  of  us, and  every  two  of  us, and  every  of  our  heirs,  executors  and  ad- 
ministrators, and  the  heirs,  executors  and  administrators  of  every  two  of  us 
jointly,  and  severally,  by  these  presents,  sealed  with  our  respective  seals. 

Dated  this  ninth  day  of  May,  A.D.  one  thousand  nine  hundred  and 
three. 

Whereas  the  said  Company  have  agreed  to  take  the  said  Robert  A.  Kells 
into  their  service  as  clerk,  or  to  act  in  any  such  other  capacity  for  the  Com- 
pany as  John  G.  Hay,  of  the  said  Town  of  Listowel,  Manager  of  the  said 
Company,  or  the  Board  of  Directors  of  the  said  Company,  may  from  time  to 
time  require  or  appoint,  or  as  may  be  from  time  to  time  agreed  upon  with  the 
said  Robert  A.  Kells,  upon  the  said  Robert  A.  Kells  and  the  said  James 
Grieves  and  George  Fallis  as  sureties  for  him,  entering  into  the  above-written 
Bond  of  Obligation  for  the  fidelity  of  the  said  Robert  A.  Kells  while  in  such 
employment  as  aforesaid ; 

And  whereas  it  is  intended  and  agreed  that  this  security  shall  be  in  force 
during  the  whole  of  the  time  during  which  the  said  Robert  A.  Kells  shall  be 
in  the  service  of  or  employed  by  the  said  Company,  in  such  capacity  or  in  any 
other  capacity. 

Now  the  condition  of  the  above-written  Bond  or  Obligation  is  such,  that 
if  the  said  Robert  A.  Kells  shall,  at  all  times  hereafter  so  long  as  he  shall  bef 
in  the  service  or  employment  of  the  said  Company,  as  clerk,  or  in  any  other 
capacity,  faithfully,  honestly  and  diligently  perform  and  discharge  the  said 
service  and  all  the  duties  which  may  devolve  upon  him  the  said  Robert  A. 
Kells  as  such  clerk  or  otherwise  as  aforesaid,  and  shall,  whenever  required, 
duly  account  to  the  said  John  G.  Hay,  or  other  person  or  persons  for  the  time 
being  acting  as  Manager  of  the  said  Company,  or  to  the  said  Board  of  Direc- 
tors of  the  said  Company,  for  all  moneys,  goods  and  property  whatsoever  for 
or  with  which  the  said  Robert  A.  Kells  may  be  in  anywise  accountable  or 
chargeable  to  or  by  him  or  them  as  such  clerk  or  otherwise  as  aforesaid,  and 
shall,  whenever  required,  duly  pay  or  deliver  all  such  moneys,  goods  and 
property  to  him  or  them;  or  in  case  the  said  Robert  A.  Kells,  James  Grieves 
or  George  Fallis  or  any  of  them,  their  or  any  of  them,  their  or  any  of  their 
heirs,  executors  or  administrators  shall,  when  required,  make  satisfaction  to 
the  said  John  G.  Hay  or  such  other  person  or  persons  for  the  time  acting  as 
Manager  of  the  said  Company,  or  the  Board  of  Directors  of  the  said  Company, 
for  all  such  moneys,  goods  or  property  which  may  be  lost,  misplaced  or  un- 
lawfully disposed  of  by  the  said  Robert  A.  Kells,  or  shall  not  be  duly  accounted 
for  or  paid  or  delivered  as  aforesaid,  and  shall  keep  the  said  John  G.  Hay, 
or  such  other  person  or  persons  aforesaid,  and  the  said  Company,  indemnified 
against  all  losses,  damages  and  expenses  whatsoever  by  reason  or  in  conse- 
quence of  any  such  act  or  default  of  the  said  Robert  A.  Kells  : 

And  so  that  any  forgiveness  or  forbearance  on  the  part  of  the  said 
John  G.  Hay,  or  the  person  or  persons  aforesaid  or  the  said  Company  towards 
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the  said  Robert  A.  Kells  in  respect  of  his  failure  or  neglect  to  perform  such 
services  or  duties,  or  make  such  payments  as  aforesaid,  shall  not  in  any  way 
release  or  exonerate  the  said  James  Grieves  or  George  Fallis,  or  either  of  them, 
their  or  either  of  their  respective  heirs,  executors  or  administrators,  in  respect 
of  their  or  his  liability  under  the  above-written  Bond;  and  so  also  that  the 
said  James  Grieves  or  George  Fallis,  or  their  respective  heirs,  executors  or 
administrators,  shall  not  separately  or  individually  be  liable  to  pay  more  than 
One  Thousand  Dollars  each  by  virtue  of  the  above  written  Bond  ; 

Then  the  above-written  Bond  or  Obligation  shall  be  void  and  of  no 
effect,  or  otherwise  shall  be  and  remain  in  full  force  and  virtue. 

Signed,  Sealed  and  Delivered  1 Robert  A.  Kells,  (L.  S.) 

In  the  presence  of  V Jas.  Grieves,  (L.  S.) 

Robert  McMillan.  J Geo.  Fallis,  (L.  S.) 

10.  A Continuing*  Guarantee  is  not  an  uncommon  form  of  contract. 
The  grantor  becomes  security  for  several  successive  acts. 

Form — 

In  consideration  of  One  Dollar,  I hereby  .guarantee  the  pay- 
ment of  all  goods  purchased  during  the  year  1902  by  A.  G. 
McKay,  of  Sydenham,  from  Alfred  Frost,  of  Meaford,  said  pur- 
chases not  to  exceed  in  the  aggregate  Seven  Thousand  Five 
Hundred  Dollars. 

Jan.  1,  1902.  W.  J.  Creighton. 

This  guarantee  might  be  exhausted  by  one  purchase  of  the  entire  amount, 
or  by  numerous  purchases;  or  might  only  be  partially  exhausted  during  the 
year  of  its  currency. 

1 1.  Guarantor’s  Rights. — The  Guarantor,  or  Surety,  has  rights  against 
both  the  debtor  and  the  creditor,  From  the  creditor  he  has  a right — 

( 1)  To  receive  notice  of  default  within  reasonable  time  after  it  is  known 
to  a debtor. 

(2)  To  receive  from  the  creditor  all  his  rights  against  the  debtor  when 
he  has  made  good  the  default,  so  that  he  (the  guarantor)  can  go  on  and  recover. 

(3)  To  receive  from  the  creditor  all  property  pledged  to  the  creditor  by 
the  debtor  for  the  payment  of  such  debt,  and  any  other  property  of  the  debtor 
that  the  creditor  has. 

From  the  debtor  he  has  a right  to  recover,  if  he  can,  the  entire  amount  of 
the  default  made  good  by  him,  together  with  all  costs  and  expenses  connected 
therewith  that  he  has  paid;  in  a word,  to  be  placed  in  the  Creditor’s  position 
as  to  the  Debtor. 

12.  Creditor’s  Rigdlts. — The  creditor  has  no  right  against  the  surety 
until  default  has  been  made  by  the  debtor  ; and  even  then  he  may  not  have 
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such  rights  until  some  condition  has  been  fulfilled.  Usually  he  has  a claim 
against  both  theprincipel  debtor  and  the  surety,  after  default,  until  the  surety 
has  paid  him,  then  his  rights  shall  pass  to  the  surety. 

13.  Rights  between  Sureties. — Very  often  there  are  two  or  more  per- 
sons that  are  co-sureties  for  the  one  debt.  For  example — the  Fidelity  Bond 
on  page  189  is  such  a case.  In  case  of  default  they  would  all  contribute  their 
proportion  of  the  amount  of  the  default,  and  would  be  entitled  to  a similar 
proportion  of  the  effects  of  the  defaulter;  and  in  case  one  of  them  paid  all,  he 
could  recover  from  his  co-sureties  their  proportion  of  the  loss. 

There  are  many  cases  where  there  are  two  or  more  sureties  fcr  the  same  debt, 
and  they  are  not  co-sureties.  If  Z being  the  last  name,  were  to  add  to  his 
signature, “ surety  for  above  persons,”  he  would  only  be  liable  in  case  of  failure 
on  the  part  of  all  that  guaranteed  before  him.  As  an  example  of  this  we 
might  cite  that  of  endorsers.  If  the  amount  of  a note  were  recovered  from 
the  last  endorser,  he  could  collect  the  entire  amount  he  paid  from  any  one  that 
endorsed  before  him.  He  guaranteed  on  the  strength  of  their  guarantee.  If 
however,  the  amount  of  the  default  were  collected  from  the  first  endorser,  he 
would  not  have  any  rights  against  those  that  endorsed  after  him,  as  when  he 
endorsed,  he  did  so  absolutely,  and  not  on  the  strength  of  those  who  would 
follow  him. 

The  following  is  a classification  of  suretyship. 

f( a ) Independent  of  each  other  ; 

(1)  Collateral  4 (b)  Joint  and  several ; 

[(*)  Jointly. 

(2)  Consecutive,  that  is,  one  after  another,  the  second  being  only 
liable  after  the  first  is  exhausted. 

14.  Discharge  Of  Surety.— The  sureties  may  be  discharged  from  liabil- 
ity in  various  ways. 

(1)  By  Expiration  of  Time.  If  a guarantee  is  given  for  a definite 
time — for  example,  the  year  1902,  in  the  “Continuing  Guarantee,”  page  193, 
the  surety  is  released  at  the  end  of  the  year  from  liability  for  purchases  made 
afterwards,  but  not  from  the  guarantee  of  any  of  the  purchases  made  within 
the  period. 

(2)  By  Notice  by  the  Guarantor . The  surety  may  terminate  a con- 
tract of  guarantee  by  giving  notice  to  the  creditor  that  he  will  not  be  surety 
after  a certain  date.  He  is  not  released  from  liability  for  default  before  that 
date,  but  he  is  from  any  that  may  occur  after  that  date. 
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(3)  By  change  of  Agreement. — When  an  agreement  has  been 
altered  so  as  to  change  the  liability,  the  surety  is  relieved.  Suppose  that  Smith 
guarantees  the  fidelity  of  Adam  Weir,  as  employee  of  J.  H.  Little,  as  sales- 
man— if  Mr.  Little  makes  Mr.  Weir  his  cashier,  Mr.  Smith  would  be  relieved 
from  liability  in  case  of  default,  because  the  contract  has  been  changed,  and 
the  liability  increased. 

(4)  Extension  of  time  by  the  Creditors. — If  a creditor  agrees  to 
give  a debtor  an  extension  of  time  for  the  payment  of  a guaranteed  debt,  he 
releases  the  guarantor,  unless  the  extension  is  given  with  his  consent. 

If  X endorses  Y’s  note,  payable  to  Z;  and  Z gives  Y a month’s  extension  of 
time  after  the  note  matures,  without  consent  of  X,  then  X would  be  free. 

(5)  Fraud  upon  the  surety  in  contracts  of  guarantee  will  make  this 
class  of  contract  voidable,  just  as  any  other  contract  tainted  with  fraud  is 
voidable. 


CHAPTER  47. 


INSURANCE. 


' Definition. 

The  Application. 

The  Policy. 

The  Premium. 

The  Rate. 

* Varieties  of  Insurance. 
Stock  Companies. 

Mutual  Companies. 

Who  May  Insure  Property. 
The  Time. 


1.  Definition. — Insurance  is  a contract  by  which  one  party  engages,  for 
a certain  sum,  to  assume  a certain  risk  which  another  would  otherwise  bear. 
For  example — 

John  W.  McCulloch  owns  a house,  and  an  Insurance  Company,  for  a cer- 
tain sum,  agrees  to  pay  any  loss  that  may  happen  to  the  house  by  fire.  This 
business  is  almost  all  done  by  incorporated  Companies.  The  Company  that 
agrees  to  pay  the  loss  is  called  the  Insurer ; and  the  person  owning  the  prop- 
erty, the  Insured  or  Assured.  Untrue  statements  by  the  assured  in  the  ap- 
plication will  render  the  contract  voidable. 

2.  The  Application. — The  person  desiring  insurance  usually  makes  out 
an  Application  for  it,  addressed  to  the  Company,  giving  full  particulars  about 
the  person,  premises  or  articles  to  be  insured. 

3.  The  Policy  is  the  contract  of  the  Company  by  which  it  agrees  to 
make  good  the  loss  or  damage  that  may  happen  to  the  insured  person  or  prop- 
erty. It  is  based  upon  the  statements  made  in  the  application  for  insurance. 
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4.  The  Premium  is  the  amount  paid  for  the  Insurance,  either  by  cash 
or  note.  It  is  usually  a certain  rate  per  cent,  on  the  amount  insured. 

5.  ^The  Rate  or  price  of  Insurance  is  based  upon  the  risk  the  Company 

assumes  in  the  property:  For  example — The  rate  on  a stone  or  brick  house, 

separated  from  others,  would  be  low,  as  there  is  very  little  risk  of  fire ; perhaps 
1 per  cent,  of  the  face  of  the  Policy  for  three  years.  A frame  planing  mill 
would  be  high,  as  the  risk  is  great ; perhaps  seven  percent,  for  each  year. 

6.  Varieties  Of  Insurance.— There  are  many  kinds  of  Insurance.  We 
may  mention  the  following  : — 

(1)  Fire  Insurance, 

(2)  Marine  Insurance, 

(3)  Life  Insurance, 

(4)  Accident  Insurance, 

(5)  Fidelity  Insurance, 

(6)  Various  minor  kinds,  such  as  Live  Stock,  Plate  Glass, 

Hail,  Burglary,  Boiler  Insurances,  &c. 

7.  Stock  Companies  are  such  Joint  Stock  Companies  as  enter  into  the 
business  for  the  purpose  of  making  a profit.  They  do  business  on  what  is 
known  as  the  Cash  principle , that  is,  you  pay  them  a certain  sum  down  at  the 

' time  of  insurance,  and  no  more  during  the  currency  of  the  Policy. 

8.  Mutual  Companies  are  such  as  are  formed  by  insurers  among  them- 
selves. The  idea  is  for  all  that  enter  such  companies  to  pay  losses  and  ex- 
penses, in  proportion  to  the  amount  of  their  Insurance.  Some  mutuaLcom- 
panies  do  part  of  their  business  on  the  cash  principle.  Such  a company  is 
called  a “mixed  company.”  In  a purely  mutual  fire  company,  the  company 
takes  from  each  member,  at  the  time  of  insurance,  a Premium  Note  or  Under- 
taking,, that  is,  a promise  to  help  to  pay  the  losses  up  to  a certain^amount.  A 
small  sum  is  paid  at  the  time.  If  more  is  required  for  the  fires  and  expenses 
on  the  Policies  than  has  been  paid  in  as  a deposit  at  the  time  of  Insurance, 
then  an  assessment  is  made  on  all  the  Policies  for  the  amount  required.  It  is 
a case  where  all  the  members  help  to  bear  the  loss  of  any  one  member  who 
is  so  unfortunate  to  lose  his  property.  This  gives  the  members  their  Insurance 
at  the  net  ost, — losses  and  working  expenses. 

9.  Who  may  Insure  Property.— The  contract  for  Insurance  is  between 
two  parties — the  owner  of  the  property,  and  the  Company.  A person  must 
have  some  ownership  in  property,  or  he  cannot  insure  it,  as  he  would  not  be 
at  any  loss  if  it  were  destroyed.  Property, ^therefore,  must  be  insured 

(1)  By  the  owner  for  his  own  benefit ; 

(2)  By  the  owner  in  favor  of  a mortgagee,  in  case  either  real  estate  or 

chattel  property  is  mortgaged, 
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(3)  By  the  mortgagee;  in  case  the  mortgagor  fails  to  insure  it,  the  mort- 
gagee may  insure  it  for  his  own  benefit,  and  charge  the  premium  to  the  mort- 
gagor. The  mortgagee  has  an  interest  in  the  property,  and  therefore  has  a 
right  to  have  his  interests  protected. 

In  case  the  mortgagor  insures  the  property,  the  Policy  may  be  made  out 
directly  in  the  mortgagee’s  favor,  or  in  favor  of  the  mortgagor,  and  a clause 
written  as  follows,  across  the  face  of  the  Policy: — “ Loss,  if  any,  payable  to  the 
Mortgagee , Thomas  Brown , as  his  interest  may  appear .” 

10.  The  Time. — Fire  insurance  always  begins  to  run  at  twelve  o’clock, 
noon,  and  expires  at  twelve  o’clock,  noon, — usually  for  one,  two  or  three  years 
from  the  date  when  it  began.  On  farm  property  and  other  isolated  buildings, 
separated  a reasonable  distance  from  any  hazardous  property,  the  Policies 
usually  run  three  years.  On  mercantile  and  manufacturing  risks,  generally  one 
year.  Short  term  Policies  are  also  issued,  such  as  three  and  six-month  Pol- 
icies. The  rate  is  much  higher  for  a short  term  than  a long-term  Policy — 
there  is  just  as  much  cost  for  book-keeping,  management,  etc.,  as  on  a yearly 
Policy.  If  the  rate  on  a yearly  Policy  were  90  cents,  the  half-yearly  would  not 
be  less  than  60  cents,  and  the  three  months  rate  would  be  45  cents  per  $100. 

CHAPTER  48. 

Fire  Insurance. 

The  Provisional  Receipt. 

The  Policy  and  Form  of  Policy. 

Statutory  and  other  Conditions. 

Extra  Risks. 

Changes  on  Buildings. 

Cancellation  of  Policies. 

FIRE  INSURANCE,  -j  Two  or  More  Insurances. 

Re-insurance. 

Assignment  of  Policy. 

Renewal  of  Policy. 

Transfer  from  Place  to  Place. 

Misrepresentation. 

Negligence. 

Adjustment  of  Losses. 

1.  Fire  Insurance  is  a contract  whereby  the  Insurance  Company  agrees 
to  make  good  to  the  owner  of  property  any  loss  or  damage  to  a certain  amount 
occasioned  by  fire  or  lightning.  This  includes 

(1)  Actual  destruction  of  the  property,  by  fire  or  lightning; 

(2)  Damage  to  the  property  by  smoke  from  fire  ; 

(3)  Damage  to  the  property  by  the  water  used  in  quenching  the  fire; 
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(4)  Damage  to  property  occasioned  by  removal  to  save  it  from  fire; 

(5)  Loss  of  property  by  theft,  etc.,  when  being  removed  to  save  it  from 

fire. 

2.  Tha  Provisional  Receipt,  or  Interim  Receipt,  is  the  receipt  given  by 
the  agent  of  the  company  to  the  person  insuring. 

(1)  It  acknowledges  the  receipt  of  the  premium  ; and 

(2)  It  grants  Insurance  on  the  property  for  thirty  days,  until  the  Directors 
of  the  company  can  have  time  to  examine  the  application,  accept  it,  and  issue 
the  Policy,  or  else  reject  the  application  and  refund  the  premium. 

Form  of  Provisional  Receipt 
No.  24.570 

NORWICH  UNION  FIRE  INSURANCE  SOCIETY. 

Head  Office:  Norwich  and  London,  England. 

Chief  Office  for  Canada  : Toronto. 

Parry  Sound  Agency,  March  19,  1902. 

Received  from  W.  B.  Robb  the  sum  of  Three  Dollars,  being  a deposit  for 
an  Insurance  against  Fire  for  $300.00,  subject  to  the  Society’s  printed  Con- 
ditions, on  Household  Furniture,  in  house  on  lot  7,  Patterson  street,  for 
which  [if  approved  of,  on  further  particulars  being  received],  a Policy  will  be 
issued  in  terms  of  Assuied’s  Proposal  of  March  19,  1902.  This  protection 
not  to  extend  beyond  Thirty  Days  from  the  date  hereof,  and  previous  to  the 
issue  of  a Policy  may  be  cancelled  by  notice  from  the  Agent,  and  a propor- 
tionate part  of  the  premium  [if  any  is  due],  returned  to  the  Assured. 

Premium  @1%  $3  00  R.  Christie,  Agent. 

Unless  specially  allowed  by  the  Office  in  writing  hereon,  the  use  is  strictly  pro- 
hibited, of  any  Steam  Engine,  Mill-work,  Apparatus  for  producing  heat;  as  also  the 
storage  of  any  Hazardous  Goods  ; and  the  Proposer  must  declare  if  there  are  any 
Hazardous  Risks  in  or  on  the  adjoining  premises. 

3.  The  Policy  is  the  written  obligation  of  the  company,  agreeing  to  pay 
the  insured  person  a sum  of  money  in  case  of  loss  of  the  insured  property. 
Policies  may  be  divided  into  three  kinds: — 

[1]  Closed , or  Valued  Policy , where  a certain  definite  property  is 
insured  for  a fixed  sum. 

[2]  Floating  Policy , one  that  covers  goods  being  manufactured,  as 
they  are  moved  about  from  one  part  of  a factory  to  another. 

[3]  An  Open  Policy , is  such  as  would  be  put  on  a warehouse  when 
goods  are  constantly  being  received  and  given  out.  All  goods  coming  in  are 
entered  in  the  Policy  at  the  time  they  come  in,  and  a slight  premium  paid  on 
all  goods  entered. 
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Closed  Policies  may  be  sub-divided,  according  to  the  contract,  into — 

(1)  Specific  Policies , where  particular  articles  are  insured  in  particular 
places.  In  such  a Policy  as  this,  if  a horse  happened  to  be  burned  in  the 
cow  stable  or  in  the  barn,  no  insurance  would  be  paid,  because  it  was  not 
burned  in  the  horse  stable. 

(2)  A Blanket  Policy  is  one  that  insures  the  contents  of  a building 
as  such,  and  makes  a contract  to  pay  the  loss  of  the  insured  property,  when- 
ever it  is  destroyed. 

Form  of  Policy  : 

No.  1,491,007.  Sum  Insured,  $300.00. 

NORWICH  UNION  FIRE  INSURANCE  SOCIETY. 

Hon.  G.  W.  Allan,  T.  C.  Patterson,  Esq., 

President.  Vice-President. 

Alexander  Dixon,  General  Agent. 

In  Consideration  of  the  sum  of  Three  Dollars,  and  of  the  representations, 
conditions  and  warranties  hereinafter  mentioned  or  referred  to,  the  Norwich 
Union  Fire  Insurance  Society,  of  Norwich  and  London,  England,  hereby 
Insures  in  manner  hereafter  appearing  William  B,  Robb,  Esq.,  Parry  Sound, 
Ont,  (hereinafter  called  the  “assured”)  against  loss  or  damage  by  fire  to  the 
property  hereinafter  described  (but  subject  to  the  conditions  and  stipulations 
contained  in  this  Policy)  to  the  amount  of  Three  Hundred  Dollars,  namely  : 
On  Household  Furniture,  $300.00,  all  owned  by  the  Assured,  and  contained 
in  house  on  lot  No.  7,  Patterson  street,  Parry  Sound,  Ont.  And  it  is  hereby 
agreed  and  declared  between  the  said  Norwich  Union  Fire  Insurance  Society, 
(hereinafter  called  the  “Society’’  or  “Company”)  and  the  Assured,  (subject 
nevertheless,  to  all  the  said  conditions  and  stipulations)  that  if  the  property 
above  described,  or  any  part  thereof,  shall  be  destroyed  or  damaged  by  fire 
at  any  time  between  twelve  o’clock  at  noon  on  the  nineteenth  day  of  March, 
1902,  and  twelve  o’clock  noon  of  the  nineteenth  day  of  March,  1905,  the 
Capital  Stock,  Funds  and  Property  of  the  said  Society  shall,  according  to  the 
Laws,  Regulations  and  Provisions  of  the  Society  alone,  be  liable  to  pay  or 
make  good  unto  the  Assured,  his  executors,  administrators  or  assigns,  all  such 
immediate  loss  or  damage,  to  an  amount  not  exceeding  in  respect  of  each  of 
the  several  matters  above  specified  the  sum  set  opposite  thereto,  or  the  interest 
of  the  Assured  therein,  and  not  exceeding  in  the  whole  the  sum  of  Three 
Hundred  Dollars,  subject  to  the  conditions  and  stipulations  of  Assurance 
printed  on  the  back  of  this  Policy. 

In  witness  whereof,  I,  the  undersigned  General  Agent,  being  duly  author- 
ized by  the  Directors  of  the  said  Society,  have  hereunto  set  my  hand  this 
Thirty-first  day  of  March,  1902. 

Alexander  Dixon,  General  Agent. 
Countersigned,  T.  C.  Patterson,  Vice-President. 

This  Policy  will  not  be  valid  unless  countersigned  by  one  of  the  Society’s 
Local  Board  of  Managers  for  Canada. 

N.  B. — For  all  future  payments  upon  this  Policy,  printed  receipts,  bearing 
the  Embossed  Stamp  of  the  Society,  will  be  given. 
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4.  Statutory  and  other  Conditions.— In  the  foregoing  form  of  Policy 
the  contract  only  is  given.  There  are  always  a number  of  conditions  in  the 
policy  made  necessary  by  law  at  the  place  where  the  business  is  done.  There 
are  also  various  stipulations  and  conditions  that  the  Company  make  and 
print  in  red  as  part  of  their  policy.  It  is  not  necessary  to  insert  any  of  these 
here  as  they  vary  considerably  in  different  places  and  in  different  companies. 

5.  Extra  Risks. — Buildings  are  frequently  insured  during  their  construc- 
tion. For  a payment  of  a small  extra  premium,  the  company  will  take  the 
extra  risk  caused  by  the  mechanics,  carpenters,  etc.,  that  are  working  on  them. 
These  are  variously  termed  “Mechanic’s  Risks,”  “Carpenter’s  Risks,”  etc. 

6.  Changes  on  Buildings.— If  insured  buildings  are  to  be  changed,  re- 
fitted, remodelled,  etc,  and  mechanics  are  to  be  put  at  work  on  it  : 

(1)  Give  the  Insurance  Company  notice  before  you  begin,  or  your 
Policy  will  be  void. 

(2)  Pay  a small  extra  sum  and  secure  a mechanic’s  risk  on  it. 

7.  Cancellation  Of  Policies. — If  a person  disposes  of  the  property  in- 
sured, or  for  any  other  reason  desires  to  discontinue  his  Policy,  he  may 
have  the  company  cancel  the  Policy  and  return  part  of  the  Premium  to  him- 
The  part  of  the  money  refunded  is  called  the  unearned  premium , because 
the  company  has  not  earned  it  all  by  carrying  the  risk  to  the  end  of  the  term 
of  contract.  The  amount  retained  by  the  company  is  called  the  ear?ied 
prejnium.  On  a Policy  cancelled  at  the  request  of  the  insured,  the  company 
would  charge  the  short  term  rate,  and  refund  the  balance.  If,  however,  the 
Insurance  Company  wished  to  cancel  the  Policy,  the  Company  would  refund 
a proportionate  part  of  the  premium.  If  the  insurance  had  run  half  of  its  time 
half  the  premium  would  be  returned. 

8.  Two  OP  More  Insurances  on  the  same  property,  without  consent  of 
all  the  companies  concerned,  is  literally  no  insurance , as  not  one  cent  of  in- 
surance would  be  paid  in  case  of  loss.  If  consent  of  all  parties  is  obtained,  the 
same  property  might  be  insured  in  a dozen  different  companies  so  long  as  the 
total  sum  of  all  the  insurances  together  did  not  exceed  the  insurable  value  of 
the  property.  The  insurable  value  of  property  is  usually  about  two-thirds  of 
the  cash  value. 

9.  Re-insurance. — Every  company  sets  a limit  as  to  the  amount  of  risk 
it  will  carry  on  any  one  property.  Suppose  a company  sets  such  a limit  at 
$5,000,  and  they  are  offered  a risk  on  a building  of  $12,000.  They  would 
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take  the  risk  and  immediately  re-insure  at  least  $7,000  with  other  companies, 
so  that  the  loss  from  any  one  particular  fire  would  not  be  so  large  as  to  cripple 
a company,  either  for  the  time  being  or  permanently. 

1 0.  Assignment  of  Policy. — A Policy  may  be  assigned  from  one  person 
to  another  by  writing  across  it  such  clause  as  the  following: — 

“For  value  received,  I hereby  assign,  transfer  and  set  over  unto  John 
Smith,  all  my  right,  title,  and  interest  in  the  within  policy. 

Witness,  (Signed)  Henry  Brown,  [L.S.] 

M.  E.  McNab. 

I,  John  Smith,  do  hereby  accept  the  transfer  to  me  of  the  within  Policy. 

Witness,  John  Smith,  [L.S.] 

M.  E.  McNab. 

The  policy  is  then  forwarded  to  the  Head  Office  of  the  Company,  together 
with  a fee,  and  the  consent  of  the  Company  obtained  and  the  names  changed 
in  the  hooks.  Such  assignment  of  policy  is  made — 

(1)  To  the  purchaser,  when  the  property  is  sold; 

(2)  To  the  mortgagor,  when  property  is  mortgaged. 

1 1.  Renewal. — Insurance  Companies  frequently  continue  a Policy  from 
year  to  year  by  simply  giving  a Renewal  Receipt  for  the  yearly  Premium  each 
year  when  it  is  paid.  This  continues  the  original  contract  between  the  com- 
pany and  the  insured,  with  all  its  conditions,  for  another  year  or  term.  If  the 
premises  are  changed  to  any  great  extent,  or  the  buildings  or  businesses  near 
it  are  changed  so  as  to  increase  the  risk,  a new  Policy  would  have  to  be  issued. 
The  following  is  a form  of  Renewal  Receipt : — 

No.  1 1,824. 

NORWICH  UNION  FIRE  INSURANCE  SOCIETY. 

Head  Offices:  Norwich  and  London,  England. 

Chief  Office  for  Canada:  Toronto, 

Parry  Sound  Agency,  March  19,  1902. 

Policy  No.  1,491,007. 

Received  of  William  B.  Robb,  Esq.,  the  sum  of  Three  Dollars,  for  the 
Renewal  Premium  on  this  Policy,  from  March  19,  1902,  to  March  19,  1905. 

Amount  Insured,  $300.00  R.  Christie, 

Premium,  3.00  Agent. 

When  any  alteration  takes  place  in  the  property  insured,  or  in  the  buildings  in 
which  any  insured  property  is  contained;  or  if  the  nature  of  the  risk  be  in  other  re- 
spects changed  ; if  the  property  insured  has  been  removed  to  other  premises,  or  the 
interest  ot  the  Policy  has  been  transferred,  the  same  must  be  made  known  to  the  Of- 
fice and  allowed  by  endorsement  on  the  Policy,  and  an  additional  premium,  if  requir» 
ed,  be  paid;  otherwise  the  Policy  will  be  void. 
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1 2.  Transfer  from  One  Place  to  Another.— If  chattel  property  is 
moved  from  one  building  to  another,  the  consent  of  the  company  must  be  ob- 
tained, and  the  property  will  be  held  insured  in  its  new  place.  If  the  new 
place  is  more  dangerous  than  the  old  place,  an  additional  premium  may  have 
to  be  paid,  besides  a fee  for  the  transfer. 

13.  Misrepresentation. — If  the  insured  party  makes  any  misrepresen- 
tations regarding  the  property,  either  in  regard  to  the  character  of  the  property 
or  the  risk  to  which  it  is  exposed,  the  Policy  will  be  voidable,  as  it  is  tainted 
with  fraud. 

14.  Negligence  on  the  part  of  the  person  insuring  property,  or  on  the 
part  of  his  servants,  is  just  what  he  desires  to  provide  against ; hence,  the 
company  is  called  on  to  pay,  even  if  there  has  been  carelessness.  If  the  in- 
sured wilfully  sets  fire  to  his  own  building,  he  gets  no  insurance  ; and  is  pun-  j 
ishable  for  arson  besides.  If  insured  property  is  on  fire,  or  in  imminent  danger 
from  fire,  the  owner  must  do  his  best  to  save  it,  or  his  policy  would  be  void. 

15.  Adjustment  Of  Losses. — Generally  the  full  amount  of  the  loss  is  ' 
paid  on  the  insured  property,  so  long  as  that  amount  does  not  exceed  the  | 
amount  of  the  insurance.  Some  policies  contain  an  “ average  clause ,”  and 
under  such,  only  such  proportion  of  the  loss  is  paid  as  the  insurance  bears  to 
the  value  of  the  property.  For  example — 

A insures  his  house,  worth  $1500,  for  $1000.  If  the  policy  contained  an 
“average  clause”  and  the  property  were  damaged  $600,  only  two-thirds  of 
loss  would  be  paid,  as  in  this  “average  clause”  Policy  the  company  is  supposed  ' 
to  carry  two-thirds  of  the  risk  and  the  owner  one-third  : hence  he  would  only 
get  $400  for  his  $600  loss. 

The  profits  on  goods  are  not  insured,  unless  specially  provided  for ; nor  is 
the  loss  or  inconvenience  resulting  from  the  interruption  of  business  by  the 
fire  made  up  by  the  Insurance  Company.  The  loss  of  property  only  is  dealt  j 
with. 

In  case  of  loss  by  fire,  notice  should  be  given  the  company  immediately, 
and  the  company  will  send  an  Adjuster,  or  Agent,  to  inspect  the  loss.  The 
value  of  the  articles  destroyed  must  be  verified  on  oath,  and  false  or  fraudu-  ‘ 
lent  statements  nullify  the  claim  against  the  company.  The  company  always 
reserves  the  right  to  pay  the  money  for  the  loss,  or  have  the  article  or  build- 
ing replaced  or  repaired,  as  they  choose. 
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CHAPTER  49. 

' Definition. 

The  Time. 

The  Risk. 

Policies  and  Premium. 

MARINE  INSURANCE  The  Amount. 

! Insurance  in  Several  Companies. 

* Assignment  of  Insured  Property. 

| Abandonment, 
l Lost  or  Not  Lost. 

1.  Definition. — Marine  Insurance  is  a contract  made  between  the  In- 
surance Company  and  the  owner  of  a vessel  or  cargo  of  merchandise,  whereby 
the  company  agrees  to  indemnify  the  owner  for  the  whole  or  a certain  portion 
of  any  loss  or  damage  at  sea,  to  vessel  or  cargo. 

2.  Th@  Time  for  which  such  insurance  is  made,  varies  very  much:— 

(1)  It  might  be  for  a year,  or  a month,  or  six  months,  or  any  speci- 
fied time.  This  is  the  way  in  which  vessels  are  usually  insured. 

(2)  For  a certain  number  of  voyages  between  certain  placps.  This 
class  of  Policy  is  frequently  taken  out  by  owners  of  vessels  on  the  lakes,  as 
the  season  of  navigation  only  lasts  a few  months  of  the  year. 

(3)  For  one  particular  voyage.  Vessels  are  sometimes  insured  in 
this  way;  and  cargoes  are  almost  always  insured  in  this  way,  from  the  time  they 
are  taken  abroad  until  they  are  safely  delivered  on  the  dock  at  their  destin- 
ation. 

3.  The  Risks. — In  Marine  Insurance,  the  property  is  not  only  insured 
against  loss  by  fire,  but  against  losses  from  the  extraordinary  perils  of  the  sea 
voyage.  This  does  not  include  natural  decay,  breakage,  or  leakage  of  liquids, 
as  they  are  ordinary  losses.  The  risks  assumed  are  against : — 

(1)  Loss  or  Damage  by  Fire , or  the  water  used  in  putting  out 
the  fire,  or  the  smoke,  etc.,  from  the  fire. 

(£■)  The  Sea.  Damage  from  water,  etc.,  caused  by  rough  or  stormy 
passages. 

(3)  Piracy.  There  is  very  little  risk  from  piracy  now.  There  are 
some  pirates  (sea  robbers)  in  existence,  but  the  danger  is  slight. 

(If)  Theft.  This  includes  theft  by  persons  belonging  to  ihe  ship, 
such  as  passengers,  sailors,  or  by  others. 

(5)  Capture,  Arrest  and  Detention.  This  refers  particularly 
to  the  taking  of  a vessel  or  cargo  by  the  men-of-war  of  a nation  at  war  with 
the  nation  the  insured  belongs  to. 
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(6)  Barratry.  That  is  loss  occasioned  by  any  fraud  or  wrongful 
acts  of  captain  or  sailors,  such  as  sailing  out  of  port  without  papers,  or  without 
paying  dues,  engaging  in  smuggling,  deserting  or  sinking  the  ship,  etc. 

(7)  General  Average.  If  a vessel  or  cargo  are  in  danger,  and 
goods,  or  parts  of  the  ship,  are  thrown  overboard  or  sacrificed  to  save  other 
parts  for  the  general  good,  then  all  the  owners  of  the  cargo  and  ship  share  the 
loss. 

(8)  Salvage  is  compensation  made  to  those  by  whose  exertions  a 
ship  or  cargo  has  been  saved  from  impending  peril,  or  recovered  after  loss. 

4.  Policies  and  Premium, — The  policies  in  Marine  Insurance  are 
either  open  or  closed.  The  closed  policy  is  sometimes  called  a valued  policy, 
because  the  amount  of  the  policy  is  determined  at  the  time  ot  issue.  The 
open  policy  is  such  as  is  taken  out  for  a season  for  goods  being  shipped.  The 
insured  notifies  the  Company  of  all  shipments ; they  are  entered  on  the  policy, 
or  in  the  Company’s  books  and  a premium  is  collected  on  all  goods  so  in- 
sured. Such  premium  may  be  paid  in  cash  or  notes.  The  premium  is  said 
to  be  “earned”  when  the  goods  are  safely  deposited  on  the  dock  or  in  the 
warehouse,  at  the  end  of  the  voyage.  If  the  shipper  decides  not  to  ship  his 
goods  after  an  insurance  has  been  effected,  he  may  get  his  insurance  cancelled, 
if  the  voyage  has  not  been  begun.  In  such  a case  the  premium  is  said  to  be 
“ unearned,”  and  is  returned  to  the  one  who  paid  it. 

5.  The  Amount. — All  Marine  Insurance  policies  contain  an  average 
clause,  which  provides  for  the  payment,  in  case  of  loss,  only  in  the  proportion 
that  the  insurance  bears  to  the  value  of  the  property.  Thus  if  goods  worth 
$8oo  were  insured  for  $500,  the  Company  would  only  pay  five-eighths  of  the 
loss,  it  being  held  that  the  insured  carried  three-eighths  of  the  risk  himself.  If 
the  loss  were  $200,  then  the  Company  would  only  pay  five-eighths  of  $200 — 
or|$i25.  It  will  be  noticed  that  if  the  insurer  wishes  to  get  full  value  for  the 
slightest  or  greatest  loss  that  may  occur,  he  must  insure  the  goods  for  full  value. 
He  may  also  insure  the  estimated  profits  that  may  arise  from  the  goods. 

6.  Insurance  in  Several  Companies.— Goods  may  be  insured  in  sev- 
eral companies,  in  either  of  two  ways  : — 

(1)  Consecutively  or  Successively.  That  is,  one  to  come  after 
the  other.  The  second  Company  pays  only  the  loss  that  remains  after  the 
first  has  paid  to  the  full  extent  of  its  policy. 

(2)  Concurrently.  That  is  the  companies  all  take  the  risk  propor- 
tionately to  theii  policies.  If  A insures  property  worth  $600  in  Company  M, 
for  $300,  and  in  Company  N,  for  $200,  it  is  evident  that  the  owner  A,  carries 
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one-sixth  of  the  risk  himself ; that  Company  M,  carries  half  the  risk,  and 
Company  N carries  one-third  of  the  risk,  If  a loss  of  $240  happened,  N 
would  pay  $80,  and  M $120,  leaving  $40  of  a loss  to  the  owner. 

7.  Assignment  of  Insured  Property.— Goods  are  sometimes  sold 
during  the  voyage,  and  transferred  by  endorsing  the  bill  of  lading.  If  the 
policy  is  payable  specifically  to  the  first  owner,  he  could  have  the  policy  trans- 
ferred to  the  purchaser.  Many  such  policies  are  drawn  payable  “ to  whom 
it  may  concern,”  and  may  be  transferred  by  delivery. 

8.  Abandonment. — Property  may  be  entirely  lost,  or  partially  lost,  or 
damaged.  If  the  loss  is  less  than  half  the  value,  the  company  pays  the  pro- 
portionate part  of  the  insurance.  If  the  loss  is  more  than  half  the  value,  the 
insured  may,  if  he  wishes,  abandon  the  property  entirely — that  is,  turn  it  over 
to  the  insurance  company  and  collect  the  full  amount  of  the  policy.  The 
Company  in  such  a case,  may  sell  the  remaining  property  for  what  it  will  bring. 
The  insured  need  not  abandon  the  property  unless  he  wishes.  He  may  keep 
the  property  and  obtain  payment  for  a proportionate  part  of  the  loss,  under  the 
ordinary  average  clause. 

9.  Lost  Or  Not  Lost. — This  phrase  occurs  in  policies  where  the  insur- 
ance is  effected  when  the  ship  is  at  sea,  and  it  is  not  known  whether  the  ship 
is  safe  or  not.  Though  the  ship  is  lost  days  and  even  weeks  before,  if  un- 
known to  the  parties,  the  insurance  is  valid  and  binding. 
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1.  Definition. — Life  insurance  is  a contract  between  two  parties — the 
insurer  (usually  a company)  and  the  insured.  The  contract,  in  consideration 
of  the  payment  of  an  annual  premium,  provides  for  the  payment  of  a certain 
sum  at  the  death  of  the  insured,  or  when  he  arrives  at  a certain  age.  The 
person  to  whom  a Policy  is  payable  is  called  a beneficiary.  The  companies 
that  undertake  life  insurance  are  divided  into  two  kinds  : 
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(1)  Mutual , where  all  the  members  contribute  to  the  funds  of  the 
company,  either  by  assessments  on  the  death  of  members,  or  a fixed  sum 
monthly  or  yearly,  sufficient  to  pay  death  rates  and  expenses  of  management. 

(2)  The  Stock  Company  system,  where  companies  go  into  the  busi- 
ness of  life  insurance  for  the  purpose  of  making  profits  for  their  shareholders. 

With  regard  to  the  time  of  payment,  life  insurance  is  divisible  as  follows: 

(1)  Straight  Life , or  whole  life,  where  the  payment  is  to  be  made  at 
the  death  of  the  insured. 

(2)  Endowment , where  the  payment  is  to  be  made  in  a certain  number 
of  years — or  at  death,  should  it  happen  before  the  close  of  the  endowment 
period. 

With  regard  to  the  way  in  which  the  premium  is  paid,  it  is  divided  in 
manner  following,  viz  : 

(1)  Level  Premium , where  the  insured  pays  the  same  amount  of 
premium  every  year. 

(2)  Natural  Premium , where  the  insured  pays  a premium  that  is  in- 
creased every  year  as  he  grows  older;  the  risk  of  his  demise,  naturally  being 
greater. 

(3)  The  Assessmeyit  System , where  each  member  contributes,  say 
$1.00,  on  the  death  of  a member,  and  so  the  claim  is  paid;  or  where  regular 
monthly  assessments  are  made,  and  the  death  claims  and  expenses  are  paid, 
and  the  balances  invested  to  meet  future  losses. 

The  level  premiums  are  also  payable  in  a variety  of  ways,  to  suit  different 
circumstances  : 

(1)  Annual  Premium , where  a sum  is  paid  every  year  during  life; 

(2)  Premium  for  a term  of  Years , where  the  insured  pays  a certain 
sum  each  year  for  a fixed  number  of  years,  and  then  pays  no  more.  For  ex- 
ample, a ten-payment  life  policy  is  one  where  one  payment  is  made  each  year 
for  ten  years,  and  the  policy  is  paid  up. 

(3)  Single  Premium.  Where  one  large  premium  is  paid  down  at 
the  time  of  insurance,  and  no  other  premium  is  ever  asked  for,  the  policy  is 
paid  up  in  one  premium. 

2.  Insurable  Interest. — (1)  The  owner  of  an  article  is  always  a com- 
petent party  to  insure  it ; therefore,  a person  may  always  insure  his  own  life ; 
and,  unlike  fire  or  marine  insurance,  he  may  insure  in  as  many  companies  as 
he  pleases,  without  consent  of  the  others,  and  for  just  as  large  a sum  as  he 
likes  to  pay  a premium  on. 

(2)  Any  person  who  has  a financial  interest  in  the  life  of  another,  may 
insure  that  person’s  life.  Of  these  we  might  mention  the  following  : 
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(a)  A creditor  may  insure  the  life  of  a debtor,  because  bis  death  might 
leave  the  claim  unpaid. 

(b)  A person  may  insure  his  partner’s  life. 

(c)  A husband  may  insure  a wife’s  life,  or  a wife  a husband’s  life ; a 
father  a son’s  or  daughter’s  life ; or  a child  a parent’s  life,  because  the  removal 
of  such  a relative  by  death  might  be  a very  serious  pecuniary  loss. 

(d)  A young  woman  engaged  to  be  married  has  an  insurable  interest  in 
the  life  of  the  man  who  is  to  be  her  husband  j and  vice  versa . 

The  conditions  of  good  health  exisiting  at  the  time  of  the  insurance  need 
not  continue,  it  being  sufficient  that  these  conditions  existed  when  the  con- 
tract was  made.  In  the  case  of  a marine  or  a fire  insurance,  a change  the  in 
conditions  would  prevent  a continuance  of  the  insurance. 

3.  The  Beneficiary  is  the  person  to  whom  a policy  is  payable. — he  may 
be  either  the  insured  person  or  any  other  person. 

(1)  When  a person  insures  his  life  in  his  own  favor,  he  may  give  his 
policies  as  collateral  security  for  money  he  may  borrow,  by  assigning  them  to 
his  creditor. 

(2)  Where  the  policies  are  payable  to  the  insured,  he  can  dispose  of 
his  insurance  by  will,  the  same  as  an  other  property. 

(3)  When  a person  insures  in  his  own  favor,  the  policies  may  be  taken 
by  creditors  in  case  of  insolvency,  the  same  as  other  assets. 

(4)  If  a person  insures  in  favor  of  another  person,  say  a wife  or  child, 
the  policy  belongs  to  such  wife  or  child,  and  cannot  be  touched  by  creditors 
in  case  of  insolvency. 

4.  Fraud  and  Concealment. — The  application  of  the  person  to  the 
Company  should  be  true  in  fact,  and  should  state  all  the  facts.  Fraud  in 
making  such  representations  as  are  not  true,  or  failure  to  furnish  information 
that  the  company  should  know,  will  taint  the  contract  with  fraud  and  render 
it  voidable. 

In  many  policies  now  issued,  there  is  a clause  to  the  effect  that  no  mis- 
statement or  concealment  of  fact  will  be  operative  against  the  insured  after  the 
policy  has  run  over  three  years.  In  other  words,  the  policy  is  said  to  be  in- 
contestable after  three  years,  except  as  to  age  being  incorrectly  given. 

5.  Conditions  Of  Policy. — Premiums  are  usually  based  on  the  risk 
carried,  and  persons  in  a hazardous  occupation  are  charged  a higher  rate ; 
and,  under  many  policies,  a journey  on  the  sea  or  into  the  Southern  States, 
would  vitiate  a policy  for  the  time  being.  Persons  who  commit  suicide  viti- 
ate their  policy,  as  they  kill  themselves  willingly.  If,  however,  the  suicide  of 
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the  insured  is  the  result  of  temporary  or  permanent  insanity,  the  suicide  is  not 
criminal,  and,  therefore  does  not  vitiate  the  policy. 

6.  The  Indemnity  is  the  sum  paid  to  the  insured,  or  his  heirs  : 

(1)  A fixed  sum  at  his  death,  or  at  a certain  period  during  life  ; or 

(2)  A weekly,  monthly  or  yearly  indemnity  or  pension. 

7.  Accident  Insurance  insures  a person  against  injury  by  accident  of 
any  kind.  It  does  not  insure  against  sickness,  but  provides  for  (1)  the  pay- 
ment of  a fixed  sum  if  the  insured  is  killed  by  accident  or  ; (2)  the  payment  of 
a certain  sum  weekly  during  illness  that  is  the  result  of  accident.  In  case 
of  death  afterwards  resulting  from  such  accident,  any  sums  that  have  been 
paid  weekly  wjII  be  deducted  from  the  total  amount  of  the  insurance.  In 
some  Companies,  an  accident  policy  provides  for  the  payment  of  a fixed  sum, 
if  the  accident  disables  the  insured,  or  if  he  lose  a limb. 


8.  Notice  Of  Death  or  Accident  should  be  given  as  soon  after  such 
event  happens  as  possible.  It  must  be  within  a reasonable  time — the  usage 
at  the  place,  and  the  special  circumstances  of  the  case,  will  decide  what  is 
a reasonable  time. 

9.  Claims  for  Indemnity. — If  the  insured  under  a policy  die,  it  is 
necessary  to  give  such  proof  to  the  insurance  company  as  will  show  them  : 

(1)  That  deceased  was  the  person  insured  under  a certain  policy  ; 

(2)  When  he  died,  and  from  what  disease. 


CHAPTER  51 


MASTER  AND 
SERVANT 


Definition. 

Contract  of  the  Employer. 

Contract  of  the  Employee. 

Care. 

Skill. 

- Diligence  and  Forethought. 

Lien  of  Servant 

Loss  of  Articles  being  Built  or  Repaired. 
Time  of  Employment. 

Discharge. 

.Leaving. 


1.  Definition. — If  one  person  agrees  to  do  work  for  another  for  a con- 
sideration or  recompense,  we  find,  in  that  contract  for  services  to  be  rendered 
the  relation  of  Master  and  Servant.  The  Master  is  the  employer;  the  Servant 
the  employee.  Contracts  for  personal  services  are  of  two  kinds  : — 
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(1)  Particular — where  the  employee  is  hired  to  do  some  particular 
kind  of  work — say,  build  a boat,  or  draw  plans  for  a house.  The  work  is 
special,  and  the  agreement  calls  for  a certain  amount  of  this  work. 

(2)  General — where  one  person  takes  another  into  his  employ,  to  do 
general  work — example,  a clerk,  a carpenter,  a baker,  a farm  laborer,  or  a do- 
mestic servant. 

(N.B. — The  greater  part  of  the  chapter  on  Principal  and  Agent  will  be  ap- 
plicable under  the  head  of  Master  and  Servent. 

2.  The  Contract  of  the  Employer. — In  every  contract  for  personal 
services,  there  is  something  to  be  done,  and  something  to  be  paid  for  it.  In 
every  properly  made  contract  there  is  an  agreement  in  advance,  regarding  the 
compensation  (the  consideration),  for  the  services;  and  in  absence  of  any  agree- 
ment, it  is  presumed  that  the  person  accepting  services  is  prepared  to  pay  for 
such  services  what  they  are  usually  worth.  If  there  is  no  specific  agreement 
to  the  contrary,  it  is  implied  that  payment  is  to  be  made  at  the  end  of  the  time. 

3.  The  Contract  Of  the  Employee.— It  is  necessary  for  the  employee 
to  do  all  that  his  agreement  calls  for  ; and  it  is  always  implied  that  such  ser 
vices  will  be  rendered  and  work  performed  honestly , and  with  proper  care , skills 
diligence  and  forethought . 

4.  Care  applies  usually  to  those  who  have  the  property  of  others  in  their 
hands, — such  as  tradesmen,  when  articles  are  left  with  them  for  repair ; and 
warehousemen,  who  receive  property  for  storage.  Care  embraces  not  only 
the  safe-keeping  or  custody  of  the  articles,  but  the  protection  of  them  from 
robbery  or  theft ; and  in  case  of  live  animals  that  require  food,  water,  etc.,  to 
give  them  such  attention  as  the  owner  would  give. 

5.  Skill. — Where  a man  is  engaged  in  a trade  or  business  it  is  presumed 
that  his  workmen  or  clerks  have  ordinary  skill  required  for  that  particular 
trade  or  business.  He  is  not  expected  to  possess  all  possible  skill,  but  is 
expected  to  possess  ordinary  skill  in  his  trade  or  calling. 

6.  Diligence  and  Forethought  apply  particularly  to  the  exercise  of 
the  mind  in  looking  after  articles  placed  in  custody  and  getting  them  shipped 
when  necessary;  or,  in  case  of  work  to  be  done,  to  do  it  at  the  proper  time  so 
nothing  will  waste  or  suffer  from  neglect.  They  are  the  opposite  of  neglect 
and  carelessness. 
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7.  Lien. — A person  employed  to  do  work  for  another,  such  as  to  repair 
an  article  or  build  a house,  etc.,  has  a right  to  keep  the  article  until  he  is  paid  ; 
in  other  words,  he  has  a lien  on  the  property  for  his  pay.  If  a blacksmith 
repairs  my  carriage,  he  has  a right  to  keep  the  carriage  till  I pay  him  for  his 
work.  A warehouseman  may  keep  goods  until  freight,  storage,  and  other 
charges  are  paid.  If  he  lets  the  goods  go,  his  lien  is  at  an  end.  He  cannot 
take  the  articles  back,  he  only  holds  a personal  debt  against  the  owner. 

8.  Loss  of  Articles  being*  Built,  Repaired,  etc.— (i)  Suppose  Brown 
hires  Smith  to  build  a boat  for  him,  and  he,  (Brown)  furnishes  the  materials — - 
the  work  to  be  paid  for  when  completed.  If  the  boat  were  accidently  destroy- 
ed by  fire,  Brown  would  lose  his  material  and  Smith  his  work,  because  Smith 
had  agreed  to  complete  a certain  work,  he  may  have  a profit  out  of  it  besides 
wages,  therefore  he  has  the  risk. 

(2)  If  Brown  had  engaged  Smith  to  work  by  the  day  on  the  boat,  then 
the  whole  risk  would  fall  on  Brown.  If  the  boat  were  destroyed,  Brown  would 
lose  both  materials  and  labor,  because  Smith  did  not  promise  any  definite 
result  or  finished  work.  He  could  have  no  profit  out  of  it  save  the  pay 
for  his  ordinary  day  labor. 

(3)  Suppose  Thompson  agreed  to  build  a carriage  for  Henderson  and 
furnish  all  materials  himself  for  a specified  sum,  say  $100.  If  the  carriage 
were  destroyed  any  time  before  completion  and  delivery  to  Henderson,  then 
the  entire  loss  would  happen  to  the  builder,  Mr.  Thompson. 

9.  Time  Of  Employment. — All  contracts  of  hiring  where  all  the  services 
are  not  to  be  rendered  within  one  year,  should  be  in  writing.  Suppose  X 
agrees  on  January  10th,  1902,  to  work  for  one  year  for  Y,  said  year  to  begin 
on  May  1,  1902.  There  should  be  some  memorandum  of  the  same  in  writing 
signed  by  the  parties,  because  it  is  not  to  be  performed  within  one  year,  which 
would  end  at  January  10,  1903. 

If  I engage  a man  for  a day,  a week  or  a month,  at  the  termination  of 
this  period  I may  discharge  him  or  he  may  leave  me  without  notice.  At  the 
end  of  the  time  there  is  no  further  contract ; it  is  dissolved  by  lapse  of  time. 
If  a person  is  hired  for  no  particular  time  and  he  is  paid  so  much  a day,  a 
week,  a month  or  a year,  he  is  entitled  to  notice  from  his  employer  before  be. 
ing  discharged,  and  his  employer  is  entitled  to  notice  before  the  employee 
leaves  him. 

If  paid  by  day — a day’s  notice. 

If  paid  by  week — a week’s  notice. 

If  by  the  month — a month’s  notice. 

If  paid  by  the  year — three  month’s  notice. 
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If  there  is  good  reason  for  discharge  or  leaving,  such  as  careless  work, 
etc.,  notice  isnot  required  by  either  party. 

If  a person  agrees  to  work,  say  three  months,  and  works  only  two  months 
he  is  not  entitled  to  anything,  because  he  does  not  fulfil  his  part  of  the  con- 
tract. If  it  is  the  fault  of  the  employer,  he  can  collect  wages  for  the  full  time. 

1 0.  Discharge. — A servant  isexpected  to  serve  his  master  honestly,  cheer- 
fully and  faithfully ; to  enter  upon  his  duties  at  the  proper  time ; to  obey  all 
lawful  commands  ; to  be  responsible  for  loss  or  damage  occuring  to  his  mast- 
er’s property  on  account  of  his  negligence  : therefore  wilful  disobedience  and 
habitual  neglect,  absence  without  leave,  refusal  to  perform  work  requested  by 
the  employer  (unless  such  work  is  illegal)  are  good  causes  for  discharge.  If 
a servant  is  discharged  for  good  and  sufficient  cause,  he  cannot  claim  wages 
previously  earned  and  not  due  at  the  time  of  discharge. 

11.  Leaving. — The  master  is  expected  to  give  reasonable  commands, 
and  commands  that  are  not  illegal,  and  that  are  within  the  limits  of  the  work 
the  employee  agreed  to  perform.  If  the  master  gives  commands  contrary  to 
the  foregoing,  and  endeavors  to  enforce  such  commands,  the  servant  has  just 
caus-e  for  leaving. 

The  employer  is  expected  to  furnish  suitable  tools,  machines,  etc.,  and 
such  machines,  engines,  etc.,  should  be  reasonably  protected  so  as  not  to  sub- 
ject the  employee  to  unnecessary  danger  or  "accident.  If  the  employer  re- 
quired the  employee  to  work  such  dangerous  machines  after  due  notice  of 
the  danger,  the  employee  has  just  cause  for  leaving  : and  should  any  accident 
happen  to  the  employee  after  his  giving  such  notice  the  employer  is  responsi- 
ble for  such  damage  resulting  from  such  unsafe  machines.  If,  however,  the 
servant  accepts  such  risks  voluntarily, “he,  and  not  the  employer,  is  responsible 
for  the  accident- 

For  Ontario  legislation  respecting  Masters,  and  Servants  and  Workmen,  see  R.  S.  O.  Caps.  136,  140, 
and  208,  and  for  Manitoba  legislation  see  R.  S.  M.  Cap.  96 
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The  Tenant. 

The  Lease  and  Form  of  Same. 

Farm  Lease. 

Special  Agreements. 

The  Time. 

I Rent — When  Payable. 

I Seizure  for  Rent. 

Lodgers. 

Improvements  and  Fixtures. 

Repairs. 

Ground  Rent. 

1.  Definition. — When  the  owner  of  real  estate,  in  consideration  of  cer. 
tain  payments  to  be  made  to  him,  lends  or  hires  this  real  estate  to  another,  we 
have  the  relation  of  landlord  and  tenant  subsisting  between  the  parties.  This 
relation  exists  in  all  such  transactions,  from  the  letting  of  a single  room  to 
the  letting  of  factories,  farms,  railroads,  etc.  The  amount  paid  to  the  owner 
for  the  use  of  such  premises  is  usually  called  Rent. 

2.  The  Landlord. — The  owner  of  the  property  is  called  the  Landlord 
or  Lessor.  The  Landlord  gives  the  Tenant  full  use  of  the  premises,  and  un 
less  otherwise  agreed  upon,  has  no  more  right  on  the  premises  than  any  other 
person.  Usually  there  is  a provision  in  the  agreement  that  the  landlord  may 
enter  and  view  the  state  of  repair  at  stated  periods.  The  landlord,  unless 
otherwise  agreed  upon,  is  liable  for  all  taxes,  rates  and]assessments  collectable 
from  the  premises  ; likewise  all  interest  on  mortgages,  etc. 

3.  The  Tenant. — The  person  who  hires  the  property  for  his  own  use  is 
called  the  Tenant  or  Lessee.  He  pays  his  rent  and  obtains  full  control  of  the 
premises.  He  exercises  all  the  rights  of  an  owner,  for  the  time  being.  The 
Rent  is  the  consideration  or  price  of  such  powers  and  privileges.  He  is  not 
liable,  unless  specially  provided  for  in  his  contract,  for  the  payment  of 

(1)  Taxes,  assessments,  interest,  etc., 

(2)  For  ordinary  depreciation  of  the  property  by  natural  wear  and 

tear,  decay,  etc. 

(3)  For  loss  of  the  property  by  fire,  etc. 

He  is  liable  however  for  the  following  : — 

(1)  For  the  payment  of  rent  agreed  upon  ; 
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(2)  For  voluntary  or  permissive  waste  or  destruction  of  the  propert  y 

(3)  For  performance  of  special  provisions  and  agreements  ini 

his  contract. 

The  tenant  has  a right 

(1)  To  reasonable  notice  to  quit  from  the  landlord  if  his  tenancy 

is  for  an  unspecified  time ; 

(2)  To  possess  and  enjoy  all  crops  grown  on  the  ground,  and  all 

that  are  on  the  ground  if  his  lease  is  terminated ; 

• (3)  To  necessary  wood  for  fuel,  if  on  a farm  where  there  is  timber 

standing,  but  not  for  wood  to  sell ; 

(4)  To  sublet  the  premises  or  part  of  them  to  others,  unless  his 

contract  provides  to  the  contrary. 

4.  The  Lease  is  the  name  given  to  the  contract  between  the  landlord  and 
tenant.  If  it  is  for  a year  or  more,  it  should  be  in  writing  ; if  for  three  years  or 
over,  it  must  be  in  writing  and  under  seal.  If  for  more  than  seven  years,  the 
lease  must  be  registered.  When  a lease  for  over  seven  years  is  registered,  it 
gives  the  lessee  a right  to  vote  on  financial  questions  the  same  as  an  owner 
Leases  should  be  made  in  duplicate,  one  copy  for  each  person  ; and  alj 
the  provisions  for  the  agreement  should  be  carefully  written  down  and  signed 
by  the  parties,  to  prevent  litigation.  The  following  is  the  ordinary  form  of 
lease,  usually  called  a “ Statutory  Lease.”  It  will  do  for  either  town  or  farm 
property.  A lease  may  be  made/  to  commence  from  any  day  in  the  past  or 
future,  as  well  as  from  the  date  of  the  lease. 

Form  of  Statutory  Lease  ; 

THIS  INDENTURE,  made  the  twentieth  day  of  February,  in  the  year  of 
our  Lord  one  thousand  nine  hundred  and  three,  In  Pursuance  of  an  Act 
Respecting  Short  Forms  of  Leases  : 

Between  John  Henry  Jones,  of  the  town  of  Barrie,  County  of  Simcoe,  and 
Province  of  Ontario,  Butcher,  the  party  of  the  First  Part,  and  William 
McTavish,of  the  town^of  Barrie,  aforesaid,  Barber,  the  party  of  the  Second  Part. 

Witnesseth,  that  in  consideration  of  the  Rents,  Covenants  and  Agreements 
hereinafter  reserved  and  contained  on  the  part  of  the  said  party  of  the  Second 
part,  his  executors,  administrators  and  assigns  to  be  paid,  observed  and  per- 
formed, the  said  party  of  the  First  Part  hath  demised  and  leased,  and  by 
these  presents  JDoth  demise  and  Lease  unto  the  said  party  of  the  Second 
Part,  his  heirs,  executors,  administrators  and  assigns — 

All  that  contain  parcel  or  tract  of  land  situate  lying  and  being  in  the  town 
of  Barrie,  in  the  County  of  Simcoe,  and  Province  of  Ontario,  and  being  more 
particularly  described  as  lot  number  Thirty-three,  on  the  North  side  of 
Victoria  street  in  the  aforesaid  town,  and  containing  by  admeasurement  one- 
quarterof  an  acre,  be  the  same  more  or  less  ; 
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To  have  and  to  hold  the  said  demised  premises  for  and  during  the  term 
of  Five  years, ^to  be  computed  from  the  First  day  of  March,  one  thousand  nine 
hundred  and  three,  and  from  thenceforth  next  ensuing  and  fully  to  be  com- 
plete and  ended,  Yielding  and  Paying  therefor  yearly  and  every  year  dur- 
ing the  said  term  hereby  granted,  unto  the  said  party  of  the  First  Part,  his 
heirs,  executors,  administrators  or  assigns,  the  sum  of  One  Hundred  and 
Twenty  Dollars  of  lawful  money  of  Canada,  payable  on  the  following  days 
and  times,  that  is  to  say  : Ten  Dollars  to  be  paid  on  the  first  day  of  each 
month,  the  first  of  such  payments  to  become  due  and  to  be  made  on  the 
First  day  of  April  next. 

That  the  said  party  of  the  Second  Part  covenants  with  the  said  party  of  the 
First  Part  to  pay  rent,  and  to  pay  taxes,  and  to  repair  and,  to  keep  up  fences, 
and  not  to  cut  down  timber  : And  that  the  said  party  of  the  First  Part  may 
enter  and  view  the  state  of  repair  ; and  that  the  said  party  of  the  Second  Part 
will  repair  according  to  notice,  and  will  not  assign  or  sub-let  without  leave 
and  that  he  will  leave  the  premises  in  good  repair,  and  will  not  carry  on  on 
said  premises  any  business  or  occupation  which  may  be  offensive  or  annoying 
to  the  said  party  of  the  First  Part,  or  his  assigns ; And  also  that  if  the  term 
hereby  granted  shall  be  at  any  time  seized  or  taken  into  execution  or  in  attach- 
ment by  any  creditor  of  the  said  party  of  the  Second  Part,  or  if  the  said  party 
of  the  Second  Part  shall  make  any  assignment  for  the  benefit  of  creditors,  or 
becoming  bankrupt  or  insolvent  shall  take  the  benefit  of  any  act  that  may  be  in 
force  for  bankrupt  or  insolvent  debtors,  the  then  current  month’s  rent  shall 
immediately  become  due  and  payable,  and  the  said  term  shall  immediately 
become  forfeited  and  void,  but  the  next  current  month’s  rent  shall,  neverthe- 
less, be  at  once  due  and  payable : 

Proviso  for  re-entry  by  the  said  party  of  the  First  Part  on  non-payment  of 
rent,  or  non. performance  of  Covenants  ; The  said  party  of  the  First  Part 
COVENANTS  with  the  said  party  of  the  Second  Part  for  quiet  enjoyment. 

In  Witness  Whereof  the  said  parties  have  hereunto  set  their  hands  and 
seals. 

Signed,  Sealed,  and  Delivered  "j  J.  H.  Jones.  [L.S.] 

In  the  presence  of  l 

G.  W.  Donald.  J Wm.  McTavish.  [L.S.] 

5.  Farm  Lease. — When  a farm  is  leased  by  one  person  to  another  it  is 
customary  to  make  the  agreement  or  lease  very  specific  as  to  how  the  lessee  is 
to  manage  the  farm,  so  as  to  preserve  it  in,  reasonably  good  condition.  The 
following  provisions  may  be  inserted  in  the  statutory  lease,  and  it  will  be  a 
very  good  form  of  farm  lease. 

W [i]  And  that  the  said  Lessee  will,  during  the  said  term,  cultivate,  till, 
manure  and  employ  such  part  of  said  demised  premises  as  is  now,  or  shall 
hereafter  be  brought  under  cultivation,  in  a good,  husband-like  and  proper 
manner.  [2]  And  will  crop  the  same  during  the  said  term,  by  a regular  rota- 
tion of  crops,  in  a proper  farmer-like  manner, so  as  not  to  impoverish,  depreciate 
or  injure  the  soil  of  the  said  land.  [3]  And  will  use  his  best  and  earnest 
endeavours  to  rid  said  land  of  all  docks,  red  roots  and  Canadian  thistles. 
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[4]  And  will  preserve  all  orchard  and  fruit  trees,  if  any,  on  the  said  premises 
from  waste,  damage  or  destruction.  [5]  And  will  spend,  use,  and  employ,  in 
a husband-like  manner,  upon  the  said  premises  all  the  straw  and  dung,  which 
shall  grow,  arise,  renew  or  be  made  thereupon.  [6]  And  will  allow  any  in- 
coming tenant  to  plow  the  said  land  after  harvest  in  the  last  year  of  said  term, 
and  to  have  the  use  of  stabling  for  two  horses  and  bedroom  for  one  man.  [7] 
And  shall  no*  nor  will  during  the  said  term  cut  any  standing  timber  or  trees 
upon  the  said  lands,  except  for  rails  or  for  buildings  upon  the  said  demised 
premises,  or  for  firewood  upon  the  premises  ; and  shall  not  allow  any  timber 
to  be  removed  from  off  the  premises.  [8]  And  also  shall  and  will,  at  the 
•cost  of  the  said  Lessee,  well  and  sufficiently  repair  and  keep  repaired,  the 
erections  and  buildings,  fences  and  gates  erected  or  to  be  erected  upon  the 
said  premises,  the  said  Lessor  finding  or  allowing  on  the  said  premises  all 
rough  timber  for  the  same,  or  allowing  the  said  Lessee  to  cut  and  fell  so  many 
timber  trees  upon  the  said  premises  as  shall  be  requisite,  and  allowing  the  said 
Lessee  the  sum  of  65c  per  100,  out  of  the  said  rent  for  new  rails  made  into 
fences.  [9]  And  also  shall  and  will,  at  the  expiration,  or  other  sooner  de- 
termination of  this  Lease,  peaceably  and  quietly  leave,  surrender  and  yield 
up  unto  the  said  Lessor,  his  heirs  or  assigns,  the  said  premises  hereby  demis- 
ed, in  such  good  and  sufficient  repair  as  aforesaid  (reasonable  use  and  wear 
thereof  and  damage  by  fire  and  tempest  only  excepted.) 

6.  Special  Agreements. — If  a lessee  covenants  to  repair  and  to  keep  in 
repair,  the  demised  premises  during  the  term,  he  must,  [unless  the  proviso, 
“ damage  from  fire  or  tempest  excepted,”  be  added,]  re-build  them,  if  burned 
down  or  destroyed.  He  must  also  continue  to  pay  his  rent  as  if  no  fire  or  loss 
had  happened.  To  overcome  the  latter  difficulty  and  to  relieve  the  lessee 
from  such  a hardship,  in  the  majority  of  house,  shop  and  factory  leases,  there 
is  a provision,  that  in  case  of  fire  the  rent,  or  part  of  it,  will  cease  until  the 
premises  have  been  repaired  or  rebuilt,  The  following  is  a suitable  clause  : 

And  it  is  hereby  declared  and  agreed  that  in  case  the  premises  hereby 
demised  or  any  part  thereof  shall  at  any  time  during  the  term  hereby  granted 
be  burned  down,  or  damaged  by  fire  so  as  to  render  the  same  unfit  for  the 
purposes  of  said  lessee,  then  and  so  often  as  the  same  shall  happen,  the  rent 
hereby  reserved,  or  a proportionate  part  thereof,  according  to  the  nature  and 
extent  of  the  injury  sustained,  and  all  remedies  for  recovering  the  same,  shall 
be  suspended  and  abated,  until  the  said  premises  shall  have  been  rebuilt  or 
mnde  fit  for  the  purposes  of  the  said  lessee 

7.  The  Time.— A Lease  may  be  given  for  any  time  (not  exceeding  ninety- 
nine  years)  according  to  agreement.  Leases  may  be  divided  according  to  the 
terms  for  which  they  are  granted'; 

(1)  For  a Definite  Term , such  as  a month,  a year,  a lifetime,  etc. 

(2)  For  an  Indefinite  Term , and  the  Lessee  in  such  a case  is  called 
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a Tenant  at  Will , that  is,  the  Lease  may  b«  terminated  by  either  a Lessee  or 
Lessor,  whenever  he  will,  by  giving  the  other  party  reasonable  notice  of  such 
intention. 

A person  may  rent  a house  from  another  for  a month  or  a year,  or  any 
other  definite  time,  and  just  pick  up  his  effects  and  leave,  at  the  expiration  of 
his  term,  without  notice  to  the  Landlord,  If,  however,  he  rents  for  a term  first, 
and  then  wirhout  any  specific  agreement,  continues  to  occupy,  the  landlord 
may  require  notice  equal  in  length  to  his  first  term  or  the  payment  of  rent  for 
that  term.  He  can  require  the  same  time  in  a notice  to  quit  from  the  land- 
lord. If  Smith  rents  a house  from  McIntyre  for  one,  month  and  afterwards 
continues  to  occupy  the  premises  without  any  further  agreement,  should  Smith 
want  to  leave,  McIntyre  may  ask  for  a month’s  notice  or  a month’s  rent ; if 
McIntyre  wants  Smith  to  leave,  Smith  may  ask  for  a month’s  notice. 

Suppose  Smith’s  month  began  on  June  ioth,  it  would  continue  until  the 
end  of  July  9th.  If  the  landlord,  McIntyre,  wants  to  give  the  month’s  notice 
he  must  give  it  on  or  before  the  9th  of  the  month.  If  he  were  to  give  it  on 
the  ioth,  it  would  not  be  operative  during  the  month,  as  Smith  has  entered 
upon  it.  Such  notice  would  only  count  the  same  as  if  given  any  time  as  late 
as  the  9th  of  the  next  month.  There  is  no  necessity  for  form  of  notice  being 
inserted  here,  as  an  ordinary  letter,  stating  the  facts,  may  be  handed  to  the 
person,  or  mailed  in  the  Post  Office  to  his  address,  registered.  In  case  verbal 
notice  is  given,  it  should  be  given  before  witness. 

7.  Rent — When  Payable. — Rent  may  be  payable  in  any  way  agreeable 
between  the  parties.  It  may  be  payable  in  advance,  or  at  the  end  of  the  term ; 
or  it  may  be  split  up  into  various  portions,  payable  at  different  times  during 
the  term.  A tenant  might  be  a weekly  tenant,  with  his  rent  payable  weekly  or 
monthly,  as  per  agreement.  He  might  be  a yearly  tenant  with  his  rent  payable 
monthly,  quarterly,  half-yearly,  or  once  a year  at  either  the  beginning  or  end  of 
the  term.  The  tenant  has  the  whole  day  on  which  the  rent  is  due  in  which 
to  pay  it,  and  if  it  is  not  payable  at  a certain  place,  it  is  the  duty  of  the  tenant 
to  search  out  the  landloard  and  pay  it  to  him.  The  tenant  cannot  be  put  to 
any  trouble  or  expense  for  non-payment  of  rent  until  the  next  day  after  it  is 
due. 

8.  Distress  for  Rent  is  the  taking  by  the  landlord  or  his  bailiff  with- 
out legal  process — cattle,  goods,  or  chattels  to  satisfy  claims  for  rent — in  cases 
where  there  is  an  actual  demise  at  a fixed  rental.  No  distress  can  be  made 
the  same  day  on  which  rent  falls  due — nor  can  it  te  made  before  sunrise  nor 
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lifter  sunset.  The  distress,  as  a rule,  must  be  made  on  the  premises  where 
ent  is  due,  except  in  the  cases  mentioned  hereafter. 

As  a general  rule,  all  cattle,  goods,  or  chattels,  (with  certain  exceptions) 
:ound  on  the  demised  premises,  may  be  distrained,  whether  belonging  to  the 
;:enant  or  a stranger.  The  person  distraining  cannot  lawfully  break  open 
[outer  doors  or  windows  to  make  a distress,  but  may  do  so  to  inner  ones. 
After  distress,  the  goods  are  impounded,  and  an  inventory,  valuation  and 
notice  of  same  made, 

By  R.  S.  O.,  chapter  143,  sec.  27,  goods  exempt  from  execution  are  now 
exempt  from  distress  for  rent  or  taxes.  By  sec.  28,  goods  not  the  property  of 
Ithe  tenant  are  exempt.  By  sec.  44,  boarders’ and  lodgers’  goods  are  protected. 

The  tenant  may  resist  entry  and  seizure,  and  may  re-take  the  goods  from 
the  bailiff  until  such  time  as  the  bailiff  makes  a list  of  the  goods  seized  and 
delivers  it  to  him.  The  goods  are  then  said  to  be  impounded. 

Distress  must  be  made  within  six  months  after  the  termination  of  the 
lease,  and  during  continuance  of  landlord’s  title.  If  the  landlord  has  sold  the 
[property,  the  new  owner  cannot  distrain;  he  can  only  recover  by  a suit-at-law, 
like  an  ordinary  debt.  If  there  is  no  amount  of  rent  agreed  upon,  the  rent  is 
said  to  be  undetermined , and  cannot  be  distrained  for; it  can  only  be  collected 
;as  an  ordinary  debt. 

Seizure  of  the  tenant’s  goods  cannot  be  made  if  they  are  removed  to 
other  premises,  unless  — 

(1)  The  bailiff  saw  them  being  removed  when  he  was  coming  to  make  a 
seizure ; or, 

(2)  If  the  goods  have  been  removed  fradulently  or  clandestinely  from  the 
premises,  to  prevent  the  landlord  from  seizing  for  arrears  of  rent,  then  he  may 
seize  them  in  any  place  he  may  find  them  for  thirty  days  after  such  removal. 

If  the  goods  of  the  tenant  have  been  already  seized  for  other  debts,  they 
cannot  be  seized  again,  but  the  landlord  need  not  let  them  go  until  the  rent 
is  paid.  He  can  hold  them,  but  he  cannot  sell  them. 

Property  of  third  parties  (with  exceptions  above  stated)  can  be  seized  if 
found  on  the  premises  ; if  in  the  use,  employ,  or  occupation  of  the  tenant. 
Example— a sewing  machine  or  an  organ,  used  by  the  family  of  the  tenant, 
may  be  seized  and  sold  for  his  rent. 

10.  Eviction  means  a turning  out  of  the  tenant,  by  the  landlord — the 
depriving  him  of  the  property,  after  formal  demand  for  rent  and  notice  to 
quit.  The  landlord  cannot  simply  drive  him  out,  if  he  is  unwilling  to  go. 
He  must  do  it  by  an  action-at-law  for  ejectment ; or  by  obtaining  an  order 
from  the  County  Judge  or  Bench  of  Magistrates.  If  tenant  gives  notice  of  his 
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intention  to  leave,  and  then  remains  over  the  term,  the  landlord  can  demand 
double  rent. 

11.  Lodgers  are  subject  to  the  same  laws  as  ordinary  lessees.  Their 
privileges  extend  to  the  use  of  doors,  door-bells,  halls,  and  approaches  and 
necessary  out-buildings,  etc.;  and  their  effects  are  not  subject  to  seizure  by 
the  owner  or  superior  landlord.  When  the  rooms  are  let  furnished,  it  is  pre- 
sumed that  they  are  reasonably  fit  for  habitation  when  they  are  let.  This 
does  not  apply  to  any  unsanitary  condition,  unless  there  is  specific  agreement 
in  reference  to  it.  If  the  tenant  suspects  that  there  is  anything  wrong  with 
the  premises,  he  should  see  to  them,  and  have  them  put  in  proper  condition 
before  taking  possession. 

12.  Improvements,  Fixtures,  etc.,  put  on  premises  by  a tenant 
usually  become  the  property  of  the  landlord.  Any  additions  fastened  to  the 
building  with  nails,  usually  become  part  of  the  building ; but  such  as  are  at- 
tached by  screws  do  not  become  the  property  of  the  landlord  ; and  all  such 
may  be  removed  unless  they  leave  the  property  in  a worse  condition  than  it 
was  before  occupation.  Such  additions  might  include  (with  many  other  ar 
tides)  such  as  engines,  boilers,  machinery,  counters,  shelving,  etc.,  etc.;  such 
articles  should  be  removed  before  the  expiration  of  the  lease. 

13.  Repairs. — The  landlord  is  not  usually  supposed  to  make  repairs  to 
a property  occupied  by  a tenant,  except  such  as  are  the  result  of  natural  decay 
and  wear.  All  breakages,  etc.,  should  be  repaired  by  the  tenant ; and  he 
should  leave  the  premises  in  as  good  candition  as  he  got  them,  except  the  or 
dinary  wear  and  tear  resulting  from  the  proper  use  of  the  premises. 

14.  Ground  Rent. — It  often  happens  that  a person  has  some  desirable 
property  for  building  purposes,  but  does  not  desire  to  build  for  rental  or  for  his 
own  occupation.  Such  property  is  frequently  leased  for  long  terms,  say  20 
years.  The  lessee  builds  thereon  and  occupies  or  rents,  paying  the  owner  of 
the  property  only  the  ground  rent.  At  the  end  of  the  term  of  the  lease  he 
may  again  rent  for  another  term.  If  no  sach  agreement  is  made  to  continue, 
the  owner  of  the  property  will  have  to  pay  the  tenant  the  agreed  or  arbitrated 
value  of  all  houses,  buildings,  etc.,  erected  thereon. 
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Bailment  for  Hire — The  Hirer’s  Duty. 
Bailment  for  Hire — The  Bailor’s  Duty. 
Other  Divisions  of  Bailment. 

1 .  Definition, — A Bailment  is  a delivery  of  goods  or  chattels  by  the 
owner  to  another,  to  be  held  for  a certain  purpose,  and  to  be  afterwards  re- 
turned or  disposed  of  according  to  contract.  There  are  various  classes  of 
bailment.  We  will  consider  the  following  : 

(1)  Deposits , gratuitous  and  for  hire,  Where  goods,  property, 
money  or  valuables  are  left  with  another,  to  be  cared  for,  either  as  a matter 
of  friendship  or  for  hire. 

(2)  Commission , where  goods  are  in  the  hands  of  a consignee  for 
sale  on  commission. 

(3)  Loan  for  use , where  property  is  borrowed  by  a person  that  he 
may  use  it  for  his  own  benefit. 

(4)  Pledge , when  property  is  left  as  security  for  a debt. 

(5)  Hire , where  one  person  obtains  the  use  of  property  from  another 
and  pays  for  such  use. 


2.  The  Bailor,  is  the  person  that  owns  the  property,  and  places  it  in 
trust  in  the  hands  of  another  person. 


3.  The  Bailee,  is  the  person  that  is  entrusted  with  the  property  of  another. 

4.  Degrees  of  Diligence  or  Care. — There  are  three  degrees  of  dili- 
gence or  care  required  of  the  bailee  in  reference  to  the  goods  under  his 
charge  it — 
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(1)  Slight  Diligence , when  the  trust  is  entirely  for  the  benefit 
of  the  owner.  Example  : I leave  my  coat  in  your  charge,  and  do  not  pay  you 
anything  for  your  trouble — only  slight  care  or  diligence  is  required  on  your 
part.  Slight  diligence  only  requires  the  exercise  of  common  prudence.  The 
bailee,  in  this  case,  would  only  be  chargeable  for  gross  neglect. 

(2)  Ordinary  Diligence. — When  the  bailment  is  made  for  the 
benefit  of  both  parties,  ordinary  diligence  on  the  part  of  the  bailee  is  required, 
and  he  is  liable  in  case  of  ordinary  neglect.  For  example  : X says  to  Y,  I 
will  lend  you  my  horse  for  a month — you  may  have  his  work  for  his  keep. 
It  is  a benefit  to  X to  have  the  horse  fed,  and  a benefit  to  Y to  have  the 
horse’s  work 

(3)  Extraordinary  Diligence , is  necessary  on  the  part  of  the 
bailee  when  the  bailment  is  entirely  for  his  benefit,  and  slight  negligence 
renders  him  liable.  For  example  : A obtains  from  B the  loan  of  his  carriage. 
This  loan  is  entirely  for  the  benefit  of  A,  and  he  would  be  required  to  exer- 
cise extraordinary  care  of  it. 

5.  Deposits  Gratuitous. — When  goods  are  left  with  a person  without 
compensation,  the  keeping  is  gratuitous.  The  acceptance  of  the  property  is 
a consideration  for  support  of  the  contract.  He  may  require  the  owner 
to  take  them  away  at  any  time.  A tender  of  the  goods  to  the  owner  frees 
him  from  further  liability.  He  must,  however,  return  the  identical  articles 
deposited,  together  with  natural  increase,  or  lessened  by  natural  waste  or 
consumption.  Only  slight  diligence  is  required  on  the  part  of  the  bailee,  who 
is  usually  called  a depositary. 

Deposits  for  Hire , require  ordinary  diligence  on  the  part  of  the 
bailee — they  are  for  the  benefit  of  both.  Examples  : A leaving  his  horse  with 
B,  and  paying  for  keeping  and  caring  for  him,  would  require  ordinary 
diligence  and  care  on  the  part  of  the  depositary,  such  as  an  owner  would  give. 
The  bailee  should  use  him  as  much  as  is  necessary  to  keep  him  in  proper 
health.  X leaves  his  money  with  a banker,  Y,  on  deposit,  the  bailment  is  a 
benefit  to  X,  as  his  money  is  cared  for,  and  to  the  banker;  Y,  because  he  has 
the  use  of  it. 

6.  Finding  Property. — A person  who  finds  property  becomes  a 
bailee  or  depositary  gratuitously,  if  he  takes  the  property  into  his  custody. 
He  need  not  take  the  property  unless  he  likes.  Usually,  he  is  not  legally  en- 
titled to  compensation  for  keeping  the  property,  and  must  deliver  it  to  the 
owner  when  requested.  There  is  one  exception  : If  live  stock  strays  on  to  a 
person’s  premises,  and  requires  food,  etc.,  that  person  may  take  the  animal 
under  his  care  and  feed  it.  He  must  immediately  advertise  it ; and  after  a 
certain  time  has  elapsed  and  no  claim  is  made  by  the  owner,  he  must  sell  it 
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by  public  auction,  retain  the  amount  of  his  expenses,  and  deposit  the  remain- 
der with  a public  officer  [usually  the  town  or  township  treasurer]  in  trust  for 
the  owner. 

7.  Commission. — Persons'entrusted  with  goods  for  sale  on  account  of 
others,  are  called  Commission  Merchants.  They  have  possession  of  the 
goods,  but  do  not  own  them.  They  must  exercise  ordinary  diligence  in  caring 
for  them.  They  have  a lien  on  the  goods  for  all  charges  paid  or  incurred  on 
account  of  them,  such  as  freight,  storage,  advertising;  and  for  commission, 
which  is  really  the  pay  for  selling  the  goods. 

8.  Loans  fop  Use  are  for  the  exclusive  benefit  of  the  borrower,  as  he 
does  not  pay  anything  for  the  use  of  the  article.  The  loan  is  gratuitous,  and  the 
borrower  must  exercise  great  diligence  in  the  care  of  it,  and  return  it  in  as 
good  condition  as  he  got  it.  If  he  breaks  or  destroys  it  in  any  way,  he  must 
repair  it,  and  make  it  as  good  as  it  was  when  he  borrowed  it.  The  borrower 
is  liable  for  all  expenses  incurred  in  the  use  of  the  article  borrowed.  If  A 
borrows  B’s  horse,  he  must  pay  for  all  feed,  attention,  shoeing,  etc.,  required 
by  the  horse,  and  the  expenses  of  curing,  if  the  horse  is  taken  sick.  Th  e 
borrower  has  no  right  to  lend  it  again  to  a third  party.  The  lender  may 
request  the  borrower  to  return  the  article  at  any  time.  When  a person  bor- 
rows an  article  to  be  consumed,  such  as  grain,  flour,  etc.,  it  is  called  Mutuum. 
The  proper  quantity  of  the  same  article  should  be  returned,  and  the  quality 
of  the  article  returned  should  equal  that  borrowed. 

9.  The  Pledge  Of  Property  is  the  bailment  of  chattels  as  collateral 
security  for  the  payment  of  debt.  It  must  be  taken  for  some  particular  debt, 
and  cannot  be  held  for  any  other  debt,  unless  by  agreement.  There  are 
three  elements  in  the  pledge  : — 

[1]  A debt ; 

[2]  An  actual  or  constructive  delivery  to  the  creditor  of  the  goods 

pledged ; 

[3]  An  agreement]  that  the  goods  are  to  stand  as  security  for  the 

debt. 

10.  Collateral  Security,  means  “along  with”,  that  is,  collateral  secur- 
ity is  given  to  support  a promise,  either  verbal,  written,  or  by  negotiable  paper. 
For  example : A bank  makes  a loan  to  a grain  buyer,  and  takes  a warehouse 
receipt  from  him  by  endorsement,  as  security  for  the  loan.  The  grain  already 
in  store  is  constructively  delivered  to  the  banker.  In  case  the  grain  is  sold 
to  be  delivered  in  a distant  city,  the  banker  gives  orders  to  ship  it,  and  takes 
% bill  of  lading  instead  of  the  warehouse  receipt.  Th$  banker  sgnds  the  bill 
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of  lading  to  his  corresponding  banker, where  the  grain  is  to  be  delivered,  with 
instructions  to  have  the  draft  that  the  seller  of  the  grain  draws  in  his  favor 
paid,  before  the  bill  of  lading  is  delivered  to  the  purchaser.  The  price  of 
the  grain  is  then  remitted  to  the  banker,  to  be  placed  to  the  credit  of  the  bor- 
rower on  his  loan.  All  kinds  of  property  are  pledged  as  collateral  security  by 
leaving  same  with  the  creditor. 

11.  Creditors’  Rights. — The  creditor  may  keep  the  property  pledged 
to  him,  until  the  debt  is  paid ; and  if  the  debt  is  not  paid  when  due,  he  may 
sell  the  property.  From  the  proceeds  of  the  sale  he  may  reimburse  himself 
for  the  amount  of  the  loan,  the  interest,  and  the  expenses.  If  there  is  any 
surplus,  it  must  be  returned  to  the  debtor.  The  property,  however,  must  not 
be  sold  without  notice  to  the  owner;  and  the  demand  must  first  be  made  for 
the  payment  of  the  debt. 

1 2.  Debtors’  Rights. — The  debtor  has  a right  to  the  property  until  it  is 
sold,  if  he  pays  the  loan  with  interest  and  expenses.  He  may  redeem  it  at 
any  time  before  it  is  sold. 

13.  Pawnbrokers  are  persons  who  make  a business  of  lending  small 
sums,  and  taking  clothes,  jewelry,  furniture,  and  other  portable  articles  in 
security.  They  are  required  to  put  out  a sign  of  three  balls  at  their  place  of 
business.  The  signification  of  three  balls  is  said  to  be,  that  the  person  who 
thus  pledges  his  property,  has  two  chances  to  one  against  him,  of  getting  the 
property  back  again.  See  R.S.O.,  chapter  155. 

14.  Chattel  Mortgages.  When  a person  pledging  his  property  for  the 
payment  of  a loan,  desires  to  retain  possession  of  it,  but  to  transfer  the  owner- 
ship to  the  creditor  conditionally,  he  gives  him  a chattel  mortgage,  [see 
chapter  30]. 

15.  Bailment  for  Hire— The  Hirer’s  Duty.— When  one  person  loans 
property  to  another  for  hire,  it  is  for  the  benefit  of  both  parties  : — 

[1]  The  borrower  must  exercise  ordinary  care  of  the  property 

[2]  He  must  use  it  only  as  agreed  upon.  If  he  uses  it  otherwise,  he 

is  liable  for  any  damage  resulting  to  it  and  for  additional  hire. 

[3]  He  must  pay  the  hire  in  advance,  if  requested  to. 

[4]  He  is  entitled  to  exclusive  possession  during  the  time  agreed 
upon,  and  cannot  be  interfered  with  by  the  owner  in  such  lawful  use  as  was 
agreed  upon. 

[5]  He  is  not  responsible  for  the  loss  or  destruction  of  the  article 
when  using  as  agreed  upon,  unless  such  were  occasioned  by  his  negligence  or 
improper  use. 

16.  Bailment  for  Hire— The  Bailor’s  Duty  is  to  deliver  the  property 
to  the  hirer  as  agreed  upon  ; to  allow  him  the  full  use  of  the  property  for  the 
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purposes  agreed  upon ; and  not  to  disturb  him  in  his  lawful  use  of  it.  The 
bailor  may  terminate  the  bailment  if  the  hirer  is  using  it  improperly,  or  for 
other  purposes  than  those  agreed  upon. 

17.  Other  Divisions  Of  Bailment  are  taken  up  specially  in  chapters 
on  landlord  and  tenant,  master  and  servant,  the  host  and  guest,  the  carriage 
of  freight,  and  the  carriage  of  passengers,  etc. 


CHAPTER  54 

' Definition. 

The  Ship  Owner. 

Control  of  Vessels. 

The  Owner  of  Goods  Carried. 

Bill  of  Lading  and  Form  of  Same. 

Transfer  of  Bill  of  Lading. 

The  Charter  of  a Vessel. 

Charter  Party  with  Form  of  Same. 

SHIPPING.  ^Demurrage. 

Primage. 

Towage. 

Salvage. 

Loss  or  Injury. 

General  Average. 

I Adjustment  of  Loss  or  Jettisoned  Property. 

[ Maritime  Loans. 

1.  Definition. — All  kinds  of  ships,  vessels,  steamers  or  sailing  vessels, 
tow  barges,  etc.,  make  up  the  shipping  of  a country.  It  matters  not  how 
small  or  how  large  the  ships  are,  so  long  as  they  carry  either  freight  or  pas- 
sengers, they  belong  to  the  shipping.  In  contracts  for  shipping,  there  are 
three  classes  of  parties,  viz  : — 

(1)  The  owner  of  a ship; 

(2)  The  owners  of  freight,  etc.,  carried  by  them; 

(3)  Charterers  or  hirers  of  vessels. 

2.  The  Ship  Owner. — Every  ship  is  owned  by  one  or  more  persons. 
All  British  vessels  must  be  owned  by  British  subjects,  either  born  such  or 
naturalized.  Every  vessel,  so  far  as  ownership  is  concerned,  is  divided  into 
sixty-four  shares , and  each  part  owner,  if  there  are  more  than  one,  must 
hold  a certain  number  of  these  equal  portions,  called  shares.  If  W.  PL 
Smith  holds  half  interest  in  the  steamer  Campana,  he  owns  thirty  two  shares. 
The  shares  will  vary  in  value,  according  to  the  value  of  the  ship.  A ship  is 
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a personal  property,  and  is  sold  or  transferred  by  Bill  of  Sale.  It  is  mort- 
gaged somewhat  similarly  to  chattel  property. 

Every  ship  must  be  registered  in  the  Custom  House  of  some  port,  and 
the  name  of  the  port  of  registration  must  always  be  painted  on  the  vessel  in 
proximity  to  her  name.  Example  : “The  Alberta  of  Montreal.”  “The  Alice 
Baird  of  Kincardine.”  The  certificate  of  registration  will  contain  the  names 
of  the  owners,  and  the  shares  held  by  each.  All  transfers  of  shares  in,  or 
mortgages  on  ships,  should  be  registered  in  the  Custom  House. 

3.  Control  Of  Vessels. — The  control  of  vessels  is  entrusted  to  the  Col- 
lectors of  Customs.  Every  vessel  coming  into  port  must  report  to  the  Collect- 
or, and  obtain  a discharge  before  leaving,  The  Collector  has  power  to  seize 
and  tie  up  any  vessel  : 

(x)  For  breach  of  laws  or  special  orders  ; 

(2)  For  trading  at  other  places  than  those  allowed  her  ; 

(3)  On  account  of  being  unseaworthy. 

4.  The  Owner  of  Goods  Carried,  is  the  person  who  agrees  to  pay  the 
vessel  owner  a certain  sum  as  a consideration  for  the  transport  of  goods,  etc., 
from  one  place  to  another. 

5.  Bill  Of  Lading. — The  owners  of  ships  usually  carry  on  the  business 
of  shipping  in  general,  and  carry  freight,  etc.,  for  all  comers, and  are  therefore 
called  Common  Carriers.  The  agreement  between  th*  owner  of  the  vessel 
and  the  owner  of  the  goods  to  be  carried,  is  called  a Bill  of  Lading  : 

(1)  It  acknowledges  the  receipt  of  the  property  in  good  condition;  and 

(2)  It  is  the  agreement  for  the  transport  of  the  goods  from  one  port 
to  another  for  a certain  consideration,  usually  called  freight. 


The  Bill  of  Lading  is  usually  made  out  in  triplicate  [set  of  three,]  and  signed 
by  the  master  of  the  ship:  one  for  the  shipper;  one  for  the  person  the  goods 
are  sent  to;  the  third  is  retained  by  the  vessel.  The  person  sending  the 
goods  is  known  as  the  “consignor”  or  “shipper.”  The  person  that  they  are 
sent  to  is  called  the  “ consignee.” 


6.  Transfer  Of  Bill  of  Lading*. — The  Bill  of  lading  is  a receipt  for  the  j 
goods,  that  calls  for  their  delivery  at  a certain  port,  in  good  condition.  It  is  a 
negotiable  instrument,  and  may  be  transferred  from  one  person  to  another.  1 
The  transfer  of  the  Bill  of  Lading  by  endorsement,  transfers  the  goods  that  it  1 
represents.  When  the  Bill  of  Lading  is  given  instead  of  the  goods  it  calls  for,  | 
there  is  said  to  be  a “ constructive  delivery”  of  the  goods. 
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Form  of  Bill  of  Lading. 

Georgian  Bay  Transportation  Company  Through  Line. 

No.  507.  Chicago  Agency,  July  28,  1902. 

Shipped,  in  good  order  and  condition,  by  D.  B.  Linstead,  as  agent  and  for- 
warder, for  account  and  at  the  risk  of  whom  it  may  concern,  on  board  the 
Propellor  “Canada,”  whereof  John  McGiffen  is  Master  for  the  present  voyage 
now  in  the  Port  of  Chicago,  and  bound  for  Parry  Sound,  the  following  articles 
as  herein  marked  and  described,  to  be  delivered  in  good  order  and  condition 
as  addressed  in  the  margin,  or  to  his  or  their  assigns  or  assignees  (dangers  of 
navigation  and  collision,  explosion  of  boilers,  and  fire  afloat  excepted),  upon 
paying  the  freight  and  charges  as  noted  below.  All  deficiency  in  the  cargo  to 
be  paid  for  by  the  carrier  and  deducted  from  the  freight,  and  any  excess  in 
the  cargo  to  be  paid  for  to  the  carrier  by  the  consignee.  In  case  grain  be- 
comes heated  while  in  transit,  the  carrier  shall  deliver  his  entire  cargo,  and 
pay  only  for  deficiency  exceeding  five  bushels  for  each  1000  bushels.  And  it 
is  also  expressly  agreed  that  in  case  of  loss  or  damage  of  any  of  the  goods 
named  in  this  Bill  of  Lading,  for  which  any  carrier  under  the  same  may  be 
liable,  that  they  shall  have  the  benefit  of  any  insurance  by  or  for  account  of 
the  owners  of  said  goods. 

In  Witness  Whereof,  the  said  Master  or  Agent  of  said  vessel  hath  af- 
firmed to  three  Bills  of  this  tenor  and  date,  one  of  which  being  accomplished 
the  others  to  stand  void. 


Address 

No. 

Description  of  goods. 

Weight. 

Rate. 

Amount. 

Wm.  Cuthbert. 

6 

Bales  of  Broom  Corn. 

1650 

30  c. 

$4  95. 

D.  B.  Linsted.  Agent. 


7.  The  Charterer  Of  a Vessel,  is  the  person  who  hires  it  for  a limited 
time : — 

(1)  For  a single  load  or  a specified  number  of  trips,  the  owner  reserv- 
ing possession  of  it,  and  navigating  it  for  the  person  who  has  hired  it;  or  . 

(2)  For  a season  or  any  other  specified  time,  the  owner  giving  up 
possession,  and  the  charterer  taking  possession  and  managing  and  navigating 
the  ship. 

8.  Charter  Party  is  the  name  given  to  the  contract  between  the  owner 
and  the  person  hiring  the  vessel.  It  will  vary  according  to  the  agreement 
between  the  parties.  If  for  a single  trip,  it  will  specify  the  length  of  the  trip, 
the  limit  of  time  allowed  for  loading  and  unloading,  etc.  What  goods  are  to 
be  carried,  the  amount  to  be  paid  for  such  work,  and  who  is  to  load  and  un- 
load the  vessel.  The  following  is  a simple  form  of  Charter  Party,  where  th 
vessel  is  let  for  a term,  to  be  run  and  managed  by  the  hirer. 

Form  of  Charter  Party. 

Articles  of  agreement  made  and  entered  into  this  1st  day  of  April,  A.D. 
1903,  between  Frederick  Henry  Lummis,  of  the  port  of  Meafprd,  Ontario,  gep- 
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tleman,  of  the  Frst  part,  and  Gaptain  Neil  McKenzie,  of  the  City  of  Kincar- 
dine, County  of  Bruce,  Ontario,  of  the  Second  part,  Witnesseth  that  the  party 
of  the  first  part  has  this  day  chartered  and  hired  unto  the  party  of  the  second 
part,  the  steamship  “Favorite”  of  Meaford,  Ontario,  of  600  tons  burden,  with 
all  the  appurtenances  thereto  belonging,  and  all  chains,  cables,  hawsers, 
anchors,  tackling,  etc.,  that  belong  to  her,  for  the  term  of  eight  months,  to  be 
computed  from  the  first  day  of  April,  instant,  said  ship  to  be  delivered  at  the 
wharf  at  Meaford  at  the  sealing  and  delivery  of  this  agreement.  In  consider- 
ation whereof  the  party  of  the  second  part  agrees  to  pay  to  the  party  of  the 
first  part,  the  sum  of  One  Thousand  Six  Hundred  Dollars,  in  equal  portions 
of  Two  Hundred  Dollars  at  the  end  of  each  month,  during  the  continuance 
of  this  agreement,  and  to  deliver  the  said  vessel  to  the  party  of  the  first  part, 
at  the  wharf  aforesaid,  on  the  1st  day  of  December  next  in  as  good  condition 
and  repair  as  she  now  is,  excepting  ordinary  wear  and  tear. 

In  witness  whereof  the  parties  hereto  have  set  their  hands  and  seals  the  day 
and  year  first  above  written. 

Witness : \ F.  H.  Lummis,  [L.  S.’ 

Fred.  McDowell.  J Neil  McKenzie.  [L.  S." 

9.  Demurrage. — When  a vessel  is  chartered  for  a certain  voyage,  a 
specified  time  is  allowed  the  charterer  for  loading  and  unloading.  If  the 
vessel  is  detained  longer  than  the  time  agreed  upon,  the  owner  will  charge  a 
certain  amount  per  day  for  such  detention.  The  amount  charged  for  over 
time  is  called  Demurrage. 

10.  Primage  is  a small  fee  paid  to  the  Master  or’Captain  of  a vessel  by 
the  shipper  over  and  above  the  ordinary  freight,  for  his  care  and  trouble  in 
looking  after  the  goods  while  aboard  his  ship. 

11.  Towage  is  any  amount  paid  by  a vessel  in  distress  or  in  need  of  help 
to  another  vessel  for  assistance  in  getting  afloat  when  aground, or  for  drawing 
a vessel  into  or  out  of  port.  Towage  has  to  be  paid  whether  the  efforts  are 
successful  or  not. 

12.  Salvage  is  the  sum  paid  for  rescuing  property  abandoned  or  in  im- 
minent peril  at  sea.  The  compensation  for  such  services  varies  according  to 
the  difficulty.  It  is  sometimes  as  much  as  half  the  value  of  the  property 
saved.  Salvage  is  not  paid  for  unsuccessful  efforts  at  saving  goods. 

13.  Loss  OF  Injury.-  The  owners  of  vessels  are  responsible  for  loss  or 
damage  to  freight  when  occasioned  by  negligence  on  their  part  or  on  the  part 
of  their  servants,  the  seamen,  etc.  They  are  not  liable  for  damage  occasion, 
ed  by  some  extraordinary  peril  at  sea,  such  as  a violent  storm,  a fire  at  sea, 
piracy,  etc,  Hence  goods  should  be  insured  by  the  owners  against  such  perils. 
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14.  General  Average. — When  there  is  extraordinary  peril  at  sea  on  ac- 
count of  a violent  storm,  it  is  sometimes  found  necessary  to  lighten  the  ship 
by  sacrificing  some  property  in  order  to  save  the  ship  and  the  remainder  of 
the  property.  Sometimes  the  ship’s  anchors,  masts,  spars  or  rigging  have  to 
be  cut  away.  All  such  losses  must  be  shared  by  the  owners  of  the  property 
saved  by  such  sacrifice.  Such  loss  must  be  w — 

(1)  Necessary  ; 

(2)  Voluntary; 

(3)  For  the  express  purpose  and  intention  of  saving  something  else, 
and  such  effort  to  save  must  be  successful. 

Goods  thrown  overboard  are  said  to  be  “Jettisoned.”  They  should  be 
such  as  are  best  calculated  to  save  the  ship.  This  is  not  an  ordinary  loss  ; it 
is  an  expense  incurred  for  the  benefit  of  all,  and  all  must  share  it  according 
to  their  respective  values.  Goods  washed  overboard  do  not  come  under 
General  Average. 

1 5.  Adjustment  of  Loss  of  Jettisoned  Property.— The  general  rule 
is  that  all  goods  carried  as  freight,  including  that  thrown  overboard,  together 
with  the  vessel,  must  share  the  loss  according  to  the  value. 

Suppose  the  steamer  Athabasca,  proceeding  on  her  voyage  from  Port  Arthur 
to  Owen  Sound,  is  caught  in  a violent  storm  : 

The  vesseel  is  worth  say.  . . . . . . . . . $300,000 

The  cargo  consists  of  40,000  bushels  of  wheat,  belonging  to 

Messrs.  Ogilvie  & Co.,  Montreal,  valued  at  . . . . 50,000 

10.000  sacks  of  flour,  belonging  to  Ogilvie  & Co  . . . . 30,000 

20.000  sacks  of  flour,  belonging  to  J.  McLauchlan  & Sons, 

Hamilton,  . . . . . . . . . . . 60,000 

300  head  of  cattle  on  deck,  owned  by  H.  Kennedy  & Co., 

Port  Arthur, 20,000 

Machinery  for  Foundry,  owned  by  Geo.  Corbet  & Son, 

Toronto  . . . . . . . . . . . . 40,000 

Total  $500,000 

Suppose  the  300  head  of  cattle  were  jettisoned  to  save  the  remainder  of  the 
property,  the  loss  would  be  shared  in  proportion  to  the  value  of  the  several 
items  above.  We  find  the  property  sacrificed  is  4 per  cent,  of  the  total  value 
of  the  vessel  and  cargo,  therefore,  the  owners  share  the  loss  as  follows  : The 
vessel  owners  $12,000;  Ogilvie  &.Co.,  $3,200;  J.  McLauchlan  & Sons,  $2,400 
H.  Kennedy  & Co,  $800  : G.  Corbet  & Sons  $1,600. 

16.  Maritime  Loans. — If  a vessel  is  damaged  so  that  a voyage  cannot  be 
continued  without  repair,  the  Master  may  have  her  repaired,  and  can,  (though 
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only  a hired  Master,  and  not  the  owner),  mortgage  or  hypothecate  the  vesse^ 
and  cargo  too,  if  necessary,  to  procure  such  repairs  as  will  enable  him  to  pro- 
ceed on  his  voyage.  The  obligation  or  mortgage  thus  given,  is  called  a Bot- 
tomry Bond.  If  such  bond  is  not  paid  by  the  owner  of  the  vessel  on  her  ar. 
rival  at  her  destination,  the  vessel,  or  cargo,  or  both,  may  be  sold  by  the  len- 
der of  the  money.  If  the  vessel,  on  continuing  her  voyage,  is  lost,  the  lender 
loses  his  security.  If  other  Bottomry  Bonds  are  put  on  the  vessel,  the  last 
one  put  on  has  the  preference  over  all  previous  bonds.  The  order  is  thus 
the  reverse  of  the  ordinary  mortgage.  The  last  one  is  given,  not  subject  to 
the  former  bonds,  but  to  save  what  would  otherwise  be  lost  to  former  lender. 


CHAPTER  55- 


TRANSPORTATION  OF 
PASSENGERS. 


"Definition. 

Exceptions. 

Obligations. 

The  Compensation. 
The  Ticket. 
Baggage. 

Carriers’  Liability. 
Negligence. 


1.  Definition. — Any  person  or  company  that  goes  into  the  business  of 
carrying  passenges  as  a public  employment,  may  be  called  “a  common  carrier 
of  passengers.”  Examples  : Railway  companies,  owners  of  steam  and  sailing 
vessels,  stages,  etc.  Being  common  carriers,  their  offers  are  general  and  may 
be  accepted  by  any  person.  The  general  rule  is  that  they  are  bound  to  carry 
any  person  who  asks  them  to  carry  them  to  any  place  on  their  route. 


2.  Exceptions.— 

(1)  If  they  refuse  to  pay  their  fare  in  advance  ; or 

(2)  If  the  conveyances  are  already  full;  or 

(3)  If  they  are  intoxicated,  disorderly,  or  affected  with  disease  that 
would  be  dangerous  to  other  passengers. 

3.  The  Obligations  of  the  common  carrier  are  : — 

(1)  To  carry  every  one  who  presents  himself,  (subject  in  general  to 
the  above  exceptions.) 

(2)  To  answer  for  all  things  carried  as  insurers,  subject  to  the  “Carrieri 
Acts.”  See  Revised  Statutes  of  Canada,  chapters  82  and  109. 
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4 The  Compensation. — The  maximum  ratio  of  charge  fixed  by  Parlia- 
ment, chargeable  by  a Railway  Company  for  the  carriage  of  a passenger,  is  3 
cents  per  mile,  in  Eastern  Canada;  and  4 to  5 cents  per  mile  in  Western 
Canada.  The  company  may  charge  any  less  sum,  but  not  greater.  On  stages 
etc.,  the  fare  is  often  a matter  of  agreement  between  the  parties.  The  fare  is 
usually  paid  in  advance.  A passenger  may  be  put  off,  if  he  refuses  to  show 
his  ticket. 

5.  The  Ticket  is  not  the  contract,  it  is  only  evidence  that  a contract  has 
been  made.  If  it  is  specified  that  the  passenger  is  only  to  be  carried  by  a 
particular  train  on  a particular  day,  he  cannot  claim  the  right  to  ride  on  an- 
other train,  or  on  another  day.  Any  person  taking  a return  ticket,  usually  has 
thirty  days,  ora  longer  time,  in  which  to  return.  In  Canadian  law,  the  Com- 
pany has  contracted  to  take  that  person  a certain  journey  and  back  again,  and 
their  contract  is  not  fulfilled  until  they  bring  him  back,  even  if  it  is  past  the 
time  mentioned  in  the  ticket.  This  applies  to  the  regular  tickets  of  the  Co  m 
pany,  and  not  to  special  excursion  tickets. 

A person  who  purchases  a return  ticket  is  not  allowed  to  transfer  that 
ticket  to  another,  if  he  does  not  wish  to  return  on  it.  If  he,  however,  returns 
it  to  the  company,  they  will  refund  the  amount  paid  for  the  unused  portion 
of  the  ticket. 

6.  Baggage. — The  payment  of  a passenger’s  fare  entitles  him  not  only 
to  be  carried  to  the  place  agreed  upon,  but  to  have  his  necessary  baggage 
carried  (free,  up  to  a specified  weight,)  for  him.  Baggage  includes  clothes 
and  other  necessaries,  but  would  not  include  a case  of  dry  goods,  or  hardware 
or  a barrel  of  apples,  or  money  or  jewelry.  The  carrier  is  responsible  for  the 
safe  delivery  of  the  baggage,  the  same  as  for  ordinary  freight,  and  has  a lien 
on  it  for  unpaid  fare.  The  check  is  the  evidence  of  the  delivery  of  the  bag- 
gage, which  should  usually  be  carried  on  the  same  conveyance  or  train  as  the 
passenger. 

7.  The  Carriers  Liability. — The  carrier  of  passengers  is  not  liable  to 
such  an  extent  for  accident  or  mishap  as  the  carrier  of  freight,  because  he  can 
fix  and  pack,  and  secure  freight  in  a place,  and  keep  it  there.  He  can  fasten 
it  down,  but  he  cannot  fasten  the  passenger  down. 

Proof  of  great  care  will  excuse  the  carrier  from  liability  for  injury  to  a 
passenger,  but  no  proof  of  care  will  relieve  him  of  responsibility  for  loss  of 
freight  or  baggage.  He  has  a right  to  make  reasonable  rules  for  the  receiving 
of  passengers,  and  for  their  conduct  while  being  carried,  and  to  expel  disord- 
erly or  insulting  people  from  the  conveyance. 
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8.  Negligence. — The  carrier  is  responsible  for  injury  occasioned  by  his 
negligence,  either — 

(1)  To  persons  he  is  carrying  in  his  conveyance;  or 

(2)  To  persons  he  injures  by  his  conveyance. 

Suppose  a train  were  running  at  a high  rate  of  speed  over  a crossing,  and 
neglecting  to  give  proper  signals  of  approach,  were  to  run  into  a horse  and 
waggon  and  destroy  them,  and  be  thrown  from  the  track  and  injure  passengers. 
The  R.  R.  Company  would  be  responsible: — 

(1)  To  passengers  being  carried,  for  injury  to  person  or  baggage;  and 

(2)  To  the  owner  of  the  horse  and  waggon,  for  injury  done  to  it. 

The  Company  is  bound  to  provide  skilful  employees,  where  they  are  necess- 

ary,  such  as  engineers,  pilots,  conductors,  masters  of  ships,  etc.,  and  all  such 
employees  must  obey  all  laws  of  the  country  made  for  their  special  guidanc  e 
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1.  Definition. — The  carriage  of  goods  from  one  place  to  another  is  a 
business  of  great  importance  to  the  people  of  any  country,  and  the  higher  the 
civilization,  the  greater  demand  is  there  for  the  exchange  of  products,  and  for 
the  transportation  of  them  from  place  to  place.  Persons  who  transfer  goods 
from  one  place  to  another,  are  called  carriers ; and  those  who  make  a business 
of  carrying  goods  for  the  public,  are  called  common  carriers  of  freight.  A car- 
rier who  works  for  one  person  only,  is  called  a private  carrier.  The  mode  of 
transportation  is  regulated  by  custom  and  the  circumstances  existing  at  the 
time. 

2.  Common  Carriers  Of  Freight  are  those  persons  or  companies  that 
transport  goods,  and 

(1)  Follow  it  for  a business; 

(2)  Offer  their  services  to  the  public  generally.  Examples  are  : such 
as  railroads,  steam  and  sailing  vessels,  express  companies,  draymen,  carters, 
transfer  companies,  etc. 
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3.  Obligation  to  take  Goods  — Generally  speaking  all  persons  are  free 
to  make  contracts  or  not,  just  as  they  please.  There  is  an  exception  in  the 
case  of  the  common  carrier.  Being  in  the  business  of  freight  carrying,  he  is 
understood  to  hold  out  a standing  general  offer  to  transport  goods,  and  any 
person  accepting  his  terms  immediately  closes  a contract  with  him.  He  is 
obliged  to  take  any  goods  offered  him  for  transport  to  any  place  in  his  route. 
He  may,  however,  refuse  to  take  the  freight  : 

(1)  Ifhis  vehicles  or  conveyances  are  full;  or 

(2)  If  the  goods  to  be  carried  are  of  a dangerous  or  explosive  nature; 

(3)  If  the  shipper  refuses  to  pay  the  freight  in  advance. 

4.  Compensation. — In  case  of  railroads,  etc.,  they  usually  have  a tariff 
of  rates,  and  every  shipper,  whether  great  or  small,  is  charged  at  the  same  rate. 
The  law  of  the  country  fixes  a rate  that  must  not  be  exceeded.  With  truck- 
men, etc.,  the  compensation  is  usually  a matter  ofagreement  between  the  parties 

5.  Carrier’s  Lien. — Any  Common  Carrier  that  transports  goods  may 
hold  the  goods  for  the  payment  of  his  charges,  if  they  have  not  been  prepaid. 
In  other  words  he  has  a lien  on  the  goods  for  the  freight.  If  he  delivers  them 
voluntarily,  he  has  no  lien  on  the  goods;  he  may  then  recover  the  freight  as  a 
personal  debt.  When  freight  is  carried  on  two  or  more  lines,  it  is  customary 
for  the  second  company  to  pay  the  first  company’s  charges.  The  first  company 
on  delivering  the  goods,  relinquishes  their  lien  on  the  goods  to  the  second 
company,  and  the  second  company  has  a lien  for  both  their  own  charges  and 
the  prepaid  freight.  To  put  it  in  a few  words : 

(1)  The  carrier  may  refuse  to  take  the  goods  unless  the  freight  is  paid 

in  advance ; 

(2)  He  may  carry  the  goods  and  keep  them  until  the  freight  is  paid  ; or 

(3)  He  may  transport  and  deliver  the  goods  and  sue  the  person  he  has 

the  contract  with  for  the  freight. 

6.  Who  is  Responsible  for  the  Payment  of  Freight  —When  freight 
is  not  paid  in  advance,  the  carrier  usually  collects  it  from  the  person  he  de- 
livers the  goods  to.  If  he  chooses  to  deliver  them,  he  may  recover  the  amount 
of  the  freight  from  the  shipper,  as  it  was  with  the  shipper  the  contract  was 
made,  and  not  with  the  consignee. 

7.  The  Carrier’s  Responsibility.— The  carrier  is  responsible  for  the 
safe  delivery  of  the  goods  at  their  destination  in  good  condition.  He  is  paid 
to  carry  the  goods  with  reasonable  care,  both  as  to  the  careful  handling  of 
them,  and  to  their  safety  from  theft,  etc.  If  he  and  his  servants  do  not  ex 
ercise  diligence  in  the  care  of  the  articles,  he  must  pay  the  loss  if  caused  by 
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negligence  of  himself  or  any  of  his  employees.  (He  is  used  for  convenience 
to  represent  railway  companies,  etc.,  as  well  as  individuals.)  The  carrier 
is  not,  however,  responsible  for  loss  occasioned  by — 

(1)  Decay  or  leakage;  or 

(2)  Loss  occasioned  by  improper  or  careless  packing  by  the  owner;  or 

(3)  Loss  by  an  act  of  God,  such  as  destruction  by  lightning;  or 

(4)  Loss  by  a public  enemy,  that  is,  by  the  armies  of  foreign  powers 
at  war  with  his  country. 

8.  Carriage  Of  Live  stock. — When  live  stock  is  carried,  a pass  is 
usually  furnished  for  an  attendant  whose  duty  it  is  to  care  for, feed  and  water  the 
animals,  therefore  the  company  is  not  responsible  for  any  loss  arising  from  : 

(1)  Lack  of  food  or  water;  or 

(2)  Any  loss  occasioned  by  the  habits  or  the  instincts  of  the  partic- 
ular animals  transported.  For  example  : a railroad  company  transports  a car 
load  of  cattle,  and  during  the  time  one  animal  gores  and  kills  another,  the 
Company  is  not  responsible  for  the  loss  that  might  have  been  preventsd  by 
ordinary  care  or  diligence  of  the  attendant. 

9.  Failure  to  Remove  Freight. — When  freight  arrives  at  its  destination 
the  carrier  gives  notice  to  the  consignee  of  its  arrival.  If  the  consignee  fails 
to  take  it  away  within  a reasonable  time,  the  Company  may  charge  for  storage. 
The  carrier  is  not  responsible  for  destruction  by  vermin,  etc.  When  freight  is 
shipped  by  the  car,  to  be  unloaded  by  the  consignee,  if  he  fails  to  unload  with- 
in reasonable  time,  he  may  be  charged  demurrage  for  such  time  as  he  unrea- 
sonably detains  the  car. 
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I.  The  Host. — The  law  of  Host  and  Guest  applies  to  keepers  of  hotels, 
inns,  taverns,  public  houses,  etc.  These  are  synonymous  terms  for  persons 
who  are  engaged  in  supplying  board  and  lodging  to  travellers.  The  proprietor 
or  keeper  of  such  a place  of  entertainment  is  called  a Host  or  Landlord. 
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2.  The  Guest  is  any  person  who  is  absent  from  home,  travelling  on 
business  or  pleasure,  and  who  comes  to  an  hotel  seeking  board  or  lodging, 
or  both.  As  soon  as  he  is  accepted,  he  becomes  a guest.  Bacon  says  that 
inns  are  for  passengers  and  wayfaring  men.  A friend  or  neighbor  can  have 
no  action  against  the  landlord  as  a guest. 

Any  person  who  leaves  his  baggage  at  a hotel,  and  lodges  elsewhere,  is 
not  a guest ; and  the  landlord  not  receiving  any  compensation,  is  not  respon- 
sible to  any  great  extent  for  the  baggage  left  with  him.  It  is  a bailment  for 
the  benefit  of  the  bailor  only. 

If  a traveller  leaves  his  horse  at  the  hotel  for  entertainment,  the  traveller  is 
a guest,  and  the  hotel-keeper  is  responsible  for  the  baggage  left  with  him.  If 
the  guest  ceases  to  be  a traveller,'  and  agrees  with  the  landlord  for  board  for 
at  definite  time,  he  ceases  to  be  a guest,  and  becomes  a boarder. 

3.  The  Host’s  Duties. — The  inn-keeper  being  in  the  business  of  sup- 
plying board  and  lodging  to  travellers,  and  his  offers  being  general,  they  may 
be  accepted  by  any  person  ; hence  he  is  bound  to  accept  all  travellers  that 
demand  entertainment,  the  only  exceptions  being  : — 

[1]  That  his  premises  are  already  full ; or, 

[2]  That  the  person  is  drunk  or  disorderly  ; or, 

[3]  That  he  has  some  infectious  or  contagious  disease  that  would  be 
dangerous  to  other  guests  ; or, 

[4]  That  the  guest  refuses  payment  in  advance  for  such  entertain- 
ment, or  ; 

[5]  That  the  person  wishing  to  be  a guest  is  a reputed  thief  or  burg- 

lar. who  would  endanger  the  property  or  persons  of  his  guests. 

4.  The  Host’s  Liabilities. — The  Host  is  bound  to  exercise  extraor- 
dinary care  over  baggage,  money,  or  property  of  his  guests,  and  is  respon- 
sible for  the  acts  of  his  servants  and  his  guests.  If  a guest’s  property  is 
stolen,  the  landlord  is  responsible  for  it,  no  matter  whether  it  was  in  the 
guest’s  room,  or  under  the  host’s  especial  care,  so  long  as  the  guest  did  not 
by  special  agreement  assume  the  liability  himself.  If  the  host  asks  the  guest 
to  place  his  property  under  his  charge,  or  under  lock  and  key,  and  his  guest 
refuses  to  do  so,  the  landlord  is  relieved  of  liability.  Hotels  frequently  have 
safes  or  vaults,  where  the  guests  are  requested  to  store  their  valuables.  If 
they  neglect  to  do  so,  the  property  will  be  at  their  own  risk.  The  hotel- 
keeper  is  responsible  for  loss  by  fire,  or  in  any  other  way  except  by  alien 
enemies,  or  an  act  of  God,  or  by  the  servant  or  companion  of  the  guest. 
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5.  The  Guest’s  Duties  are  to  behave  in  a proper  and  seemly  manner 
to  place  his  property,  baggage  or  money  under  the  landlord’s  control,  if  re- 
quested ; and  to  pay  the  compensation  required  by  the  landlord  in  advance, 
or  whenever  requested. 

6.  The  Host’s  Lien . — The  Host  has  a lien  on  the  goods,  baggage, 
horses  and  rigs,  etc.,  of  the  guest,  for  the  payment  for  all  board,  lodging,  etc. 
supplied  to  him  or  to  his  family  or  servants  that  may  be  travelling  with  h im. 
He  may  detain  such  articles  until  the  bill  is  paid.  The  host  may  keep  the 
property  of  third  persons  that  is  in  possession  of  the  guest  for  his  ex- 
penses, unless  it  was  known  at  the  time  of  making  the  contract  for  lodgings, 
that  the  property  was  not  owned  by  the  guest. 

7.  Boarding*  Houses  differ  from  hotels  in  several  particulars  : — 

(1)  They  are  not  open  to  the  public  ; and, 

(2)  They  are  not  intended  for  travellers  or  transient  guests,  but  for 

permanent  boarders: 

(3)  They  are  not  bound  to  receive  any  person  unless  they  wish  to  ; 

(4)  They  are  not  responsible  for  the  care  of  baggage  and  property, 

and  would  not  be  liable  for  the  loss  of  them,  unless  such  were 

caused  by  gross  negligence; 

(5)  Boarding  house  keepers  have  no  lien  on  the  property  of  their 

boarders  for  their  board  and  lodging  as  the  hotel-keeper  has. 

The  majority  of  hotel-keepers  are  boarding-house  keepers  as  well,  because 
they  usually  have  a number  of  permanent  boarders  who  reside  in  the  house. 
The  relation  of  the  landlord  to  such  boarders  is  the  same  as  any  other  board- 
ing house  keeper,  and  not  the  same  as  the  relation  sustained  to  his  travelling 
guests.  In  the  Province  of  Manitoba  a boarding-house  keeper  is  given  a lien 
on  the  luggage  of  a boarder  for  arrears  of  board.  ( See  R.  S.  M.  Cap.  73.) 


1.  The  Parties. — In  the  sending  of  a telegram  there  is  a contract,  and 
two  parties  to  the  contract : — 

(1)  The  sender  of  the  message  ; 

(2)  The  Telegraph  Company  that  transmits  it. 
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The  sender  may  be  any  person  who  tenders  a message  for  transmission,  and 
offers  to  pay  for  it. 

The  second  party  in  the  contract  in  America  is  a Telegraph  Company — a 
stock  company  that  is  in  the  business  of  telegraphing  for  the  purpose  of 
making  profit. 

In  England  and  some  other  countries,  the  Government  is  the  owner  and 
operator  of  the  telegraph  system,  in  the  same  way  that  the  Government  is  the 
owner  and  operator  of  the  postal  system  in  Canada. 

2.  The  Terms  are  usually  printed  on  the  telegraph  blank  on  which  the 
message  is  written  Such  are  the  terms  upon  which  the  Company  offers  to 
take  the  message  ; the  sender  accepts  them  by  writing  his  message  on  the 
blank  containing  the  teims.  The  ordinary  terms  are  : — 

(1)  The  sender  agrees  to  pay  for  the  message  at  the  regular  rate ; 

(2)  The  Company  may  refuse  to  transmit  the  despatch  unless  it  is  paid 

in  advance. 

(3)  The  Company  agrees  to  send  the  message  by  its  telegraph  lines 

promptness  and  deliver  it  to  the  person  it  is  addressed  to  ; 

(4)  The  Company  likewise  agrees  not  to  reveal  any  of  the  contents  of 

the  message  to  any  person  except  the  person  it  is  addressed 

to.  It  is  a secret  or  confidential  messenger  for  its  patrons. 

3.  Accuracy. — The  Company  usually  does  not  hold  itself  responsible 
for  the  accuracy  of  the  despatch,  unless  the  sender  will  pay  for  the  message 
being  repeated  to  the  place  it  is  sent  from.  Then  it  is  held  responsible  for 
mistakes. 

4.  Promptness. — The  Company  is  bound  to  send  all  messages  as  soon 
as  possible;  and  to  send  in  the  order  in  which  they  were  received.  If  there 
is  any  unnecessary  delay  on  the  part  of  the  Company,  they  are  responsible 
for  any  loss  occasioned  by  the  delay. 


CHAPTER  59. 


AUCTIONEERS 
AND  AUCTIONS. 


r Definition. 

The  Auctioneer  an  Agent. 
Terms  of  Sale. 

The  Bidding. 

The  Auctioneer’s  Lien. 
v The  Auctioneer’s  License. 


1.  Definition. — An  Auctioneer  is  a person  who  is  authorized  to  selj 
merchandise  or  lands,  by  public  auction.  He  cannot  buy;  he  can  only  sell 
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If  he  wants  an  article  that  is  being  sold,  he  must  purchase  it  from  some  per- 
son who  has  purchased  it  at  the  sale,  or  make  known  publicly  before  taking 
any  bids,  that  he  wishes  to  bid  on  the  article  himself. 

2.  The  Auctieneer  an  Agent. — While  the  Auctioneer  is  selling  an  ar- 
ticle, he  is  the  agent  of  the  seller.  When  he  knocks  the  article  down,  the  act 
of  knocking  down  is  on  behalf  of  the  purchaser,  and  he  is  agent  for  such  pur- 
chaser. He  is  also  agent  for  both  when  he  makes  a memorandum  of  the  sale 
in  his  book,  as  he  binds  both  parties. 

3.  Terms  Of  Sale. — Unless  otherwise  stated,  goods  sold  at  auction  are 
sold  for  cash.  If  there  is  credit  to  be  given,  the  terms  of  credit  should  be 
stated  in  the  written  or  printed  “ terms  of  sale.”  The  terms  of  sale  should 
also  be  read  or  stated  by  the  auctioneer  at  the  time  of  sale.  They  may  con- 
tain conditions  such  as  : — 

(1)  The  terms  of  credit  on  which  the  articles  are  sold  ; 

(2)  That  the  first  bid  must  be  above  a sum  named ; 

(3)  The  amount  to  be  advanced  at  each  bid  ; 

(4)  That  there  may  be  a reserve  bid,  or  a set  price ; 

(5)  The  amount  of  deposit  to  be  paid  down  at  time  of  sale. 

4.  The  Bidding. — An  Auction  Sale  is  one  conducted  publicly,  for  every 
offer  is  made  public.  Every  bona  fide  bid  should  be  accepted  by  the  Auc- 
tioneer, and  the  sale  conducted  with  the  greatest  of  fairness.  The  bidding 
may  be  either  : — 

(1)  With  an  increase  of  price  at  each  bid,  such  as  is  usually  the  case; 

or, 

(2)  With  a decrease  in  price  at  each  bid.  Example  : The  back  taxes 
on  a farm  are  say  $60.  The  Auctioneer  asks  for  bids  in  acres  to  pay  the  taxes- 
A bids  2c  acres  ; B bids,  say  18  acres ; C bids,  say  15  acres.  In  other 
words  he  offers  to  pay  the  $60  due  for  15  acres — the  best  offer  for  the  seller. 
The  letting  of  contracts  of  work  is  often  done  in  this  way.  An  Auctioneer  is 
not  bound  to  sell  on  one  bid.  It  takes  two  bids  to  make  competition.  A 
second  bid  may  make  it  compulsory  on  the  part  of  the  Auctioneer  to  sell,  un- 
less there  is  an  upset  price. 

5.  The  Auctioneer’s  Lien. — The  Auctioneer’s  compensation  is  usually 
a commission  on  the  amount  of  the  goods  or  lands  sold.  He  has  a lien  on 
the  goods  for  his  commission  until  they  are  delivered  to  the  purchaser.  He 
may  sue  the  purchaser  for  his  commission. 

6.  The  Auctioneer’s  License. — Each  county  and  city  may  charge  a 
fee  for  the  licensing  of  persons  who  may  sell  by  public  auction  within  their 
borders.  They  may  make  special  rules  governing  the  Auctioneer  and  his 
sales. 
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CHAPTER  60. 


The  Business  Banks  May  Do. 

The  Business  Banks  May  Not  Do, 

Banks  are  Incorporated  Companies. 

Double  Liability. 

The  Name. 

The  Officers. 

Deposits. 

Deposits  on  Current  Account. 

Savings  Bank  Accounts, 

BANKING  i Deposit  Receipts. 

The  Loaning  of  Money. 

The  Security  Given. 

Collateral  Security,  with  Form  of  Hypothecation. 
The  Issue  of  Bank  Notes. 

Bank  Circulation  Redemption  Fund. 

Bank  Drafts,  Bills  of  Exchange,  Etc. 

Making  Collections. 

Exchange,  Etc. 

Statute  of  Limitations. 

Dominion  Government  Cheques. 

1.  The  Business  Banks  May  Do. —Banking  consists  principally  in 
dealing  in  money.  The  following  are  different  departments  of  the  business:— 

(1)  The  receiving  of  money  on  deposit ; 

(2)  The  loaning  of  money  ; 

(3)  The  issue  of  Bank  Notes  or  Bills  for  use,  instead  of  gold  and 

silver. 

(4)  Exchange, — the  drawing  of  drafts  for  the  payment  of  money  at 

a distance  instead  of  remitting  the  currency  ; 

(5)  The  collection  of  negotiable  paper  for  customers  ; 

(6)  The  purchase  and  sale,  etc.,  of  Bonds,  Debentures,  Gold,  Silver, 

and  Foreign  Currency,  etc. 

2.  The  Business  Banks  May  Not  Do.— Banks  are  incorporated  for 
carrying  on  the  ordinary  business  of  banking,  and  are  prohibited  from  carrying 
on  other  kinds  of  business,  either  directly  or  indirectly.  They  shall  not — - 

(1)  Deal  in  buying  or  selling,  or  the  bartering  of  goods,  wares,  mer- 

chandise, or  engage  in  any  such  trade  or  business  whatsoever  . 

(2)  They  shall  not,  directly  or  indirectly,  deal  in  or  lend  money,  or 

make  advances  upon  the  security  or  pledge  of  any  share  of  its 
own  capital  or  upon  the  capital  of  any  other  bank ; 
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(3)  They  shall  not,  directly  or  indirectly,  lend  money  on  Mortgage 
on  Real  Estate,  Ships,  Wares,  Merchandise,  etc. 

3.  Banks  are  Incorporated  Companies.— Under  the  Bank  Act  of 
1890,  banks  must  be  Joint  Stock  Companies,  chartered  by  special  act  of  Do- 
minion Parliament,  as  the  Dominion  Parliament  has  control  of  all  matters  and 
things  that  pertain  directly  to  the  commerce  and  trade  of  the  country.  The 
charters  of  the  existing  Canadian  Banks  expired  in  1891.  The  Act  of  1890 
continued  the  charters  for  20  years.  Banks  must  have  a certificate  from  the 
Treasury  Board  of  the  Finance  Department  of  the  Dominion,  before  begin- 
ning banking  operations  ; and  this  certificate  cannot  be  obtained  until  a de- 
posit of  at  least  $250,000  has  been  left  with  the  Receiver-General. 

4.  Double  Liability. — The  Banking  Companies  are  formed  and  governed 
similarly  to  other  Stock  Companies,  but  the  liability  of  the  shareholder  is  dif- 
ferent on  account  of  the  nature  of  the  business — the  integrity  required  for  the 
great  trusts  reposed  in  the  Banks.  On  account  of  this  every  person  who  takes 
Stock  in  a Bank  is  liable  for  all  the  stock  he  subscribes  for,  and  for  as  much 
more. 

For  example — John  Frost  subscribes  for  stock  to  the  amount  of  $1,000 
in  the  Traders  Bank.  He  is  liable  to  pay  the  $1,000  as  called  up  by  the  Di- 
rectors just  the  same  as  in  any  other  Stock  Company.  If,  however,  the  Bark 
went  into  liquidation,  the  Directors  would  call  up  from  him  another  $1,000, 
payable  20%  every  30  days  until  all  is  paid. 

5.  The  Name. — No  person,  or  persons,  Company  or  Association,  may 
take  any  such  title  as  “Bank,”  “ Banking  Company,”  “ Banking  House/ 
“Banking  Association,’’  or  “ Banking  Institution,”  without  obtaining  a certi- 
ficate from  the  Treasury  Board.  Any  private  partnership  or  concern,  though 
they  do  a banking  business,  is  not  allowed  to  assume  a name  like  any  of  the 
foregoing,  descriptive  of  its  business  as  a banker,  under  penalty  of  $t, 000 
fine,  or  imprisonment  not  exceeding  5 years,  or  both. 

6.  The  Officers. — The  officers  of  a Bank  are  called  “ Directors.”  The 
Directors  elect  among  themselves  a President,  Vice-President,  Secretary, 
General  Manager,  etc.  The  management  of  the  Bank,  generally,  is  left  with 
them. 

A majority  of  the  Directors  of  every  Bank  must  be  British  subjects,  by 
birth  or  naturalization. 

No  person  is  eligible  for  a Director  of  a Bank  unless  he  has  consider- 
able financial  interest  in  the  Bank.  The  property  qualification  required  by 
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the  statute  is  $3000  of  paid  up  stock,  if  the  capital  of  the  Bank  is  not  more 
than  One  Million  Dollars  ; $4000  paid  up,  if  the  capital  is  over  One  Million, 
and  not  more  than  Three  Millions.  If  the  capital  is  over  Three  Millions, 
paid  up  stock  of  $5000  is  the  necessary  qualification  for  a Director. 

7.  Deposits. — A deposit  is  in  reality  a loan  to  the  Bank.  These  loans 
to  the  Bank  are  of  three  kinds,  differing  according  to  their  terms 

(1)  Current  Account; 

(2)  Savings  Bank; 

(3)  Deposit  Receipt. 

The  act  of  opening  an  account  with  the  Bank  begins  the  contract.  The 
banker  states  his  terms,  and  the  depositor  accepts  them  and  makes  his  deposit. 
The  Bank  may  use  the  depositor’s  money  for  any  legitimate  purpose,  but  must 
pay  it  back  to  him  when  he  desires  it. 

8.  Deposit  on  Current  Account. — This  is  the  plan  on  which  merchants 
and  traders  deposit  their  funds.  They  use  the  Bank  for  two  purposes  : — 

(1)  To  keep  their  money  safely  ; and 

(2)  To  pay  out  their  money  on  cheque  as  they  order  it,  so  taking 
from  every  person  the  best  evidence  of  the  making  of  a payment — a 
cheque  drawn  to  their  order  and  paid  by  a disinterested  party — the  Bank. 

The  banker  receives  the  use  of  the  money  for  his  frouble.  Occasionally  the 
banker  pays  the  depositor  a low  rate  of  interest  on  his  lowest  monthly  balance. 
The  depositor  receives  from  the  bank  a pass  book  as  an  evidence  of  his  deposit. 
All  the  deposits  made  and  cheques  charged  are  entered  in  this  pass  book? 
and  a balance  struck  monthly,  and  all  the  cheques  that  have  been  paid  are 
returned  to  the  depositor.  (For  form  and  laws  regarding  cheques,  see  Chap. 
20 — 21,  pp.  74 — So.)  The  depositors  in. a Bank  have  a third  claim  on  the 
assets  of  an  insolvent  bank,  the  Bank  notes  having  a first  claim,  the  amount 
due  tne  Government  being  the  second  charge: 

9.  Saving*  Bank  Accounts  are  those  kept  with  depositors  who  deposit 
their  earnings  for  the  purpose  of  accumulating  them.  It  is  customary  for 
such  accounts  to  increase  steadily. 

(1.)  The  funds  are  subject  to  cheque  by  the  depositor ; 

(2.)  The  depositor  receives  from  the  Bank  a small  rate  of  interest, 
which  is  added  to  the  account  yearly  or  half-yearly,  according 
to  agreement. 

(3.)  A small  pass  book  in  which  the  account  is  kept  is  the  evidence  of 
the  amount  on  deposit.  It  differs  from  the  current  account,  as 
there  is  usually  a steady  increase  in  the  amount  of  the  account, 
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while  in  the  current  account  method  there  might  be  ten  thou- 
sand dollars  to  the  depositor’s  credit  to  day,  and  not  ten 
cents  to-morrow. 

(4.)  Deposits  may  be  received  from  any  person  without  regard  to  age 
or  station  in  life. 

10.  Deposit  Receipt. — When  a depositor  has  a sum  of  money  that  he 
can  leave  at  interest  for  .a  time,  he  usually  deposits  it  on  “ Deposit  Receipt,” 
sometimes  called  “Certificate  of  Deposit.”  (For  form,  etc.,  see  page  86.) 
The  Deposit  Receipt  is  the  evidence  of  the  amount  of  his  deposit  with  the 

Bank. 

11.  The  Loaningf  of  Money  is  the  second  department  of  the  business 
of  the  Bank.  As  noted  previously  in  this  chapter,  the  Banks  are  not  allowed 
to  invest  their  funds  in  Real  Estate  Mortgages.  The  principal  business  is 
done  in  discounting  negotiable  paper,  such  as  notes,  drafts,  bills  ofexchange,  etc. 
These  may  be  either — 

(1)  Customers’ paper,  discounted  by  the  holder— that  is,  notes,  drafts 

etc.,  that  have  been  given  in  the  ordinary  course  of  trade  ; or, 

(2)  Accommodation  paper,  in  which  one  person  has  become  security  for 

another  (without  receiving  value)  for  the  purpose  of  borrowing. 
(See  page  56  — 58,  and  81 — 82.) 

12.  The  Security  Given. — Money  is  not  borrowed  from  a Bank  on  the 
strength  or  security  of  one  name.  In  either  of  the  foregoing  cases,  customers 
or  accommodation  paper,  there  are  two  names,  one  as  principal  debtor  and 
the  other  as  surety.  The  Bank  in  each  case  is  an  “innocent  holder  for 
value,”  and  therefore  can  collect  from  all  others  liable  on  the  paper. 

No  bill  or  note  in  the  hands  of  a Bank,  as  an  innocent  holder,  can  be 
held  void  on  account  of  drawing  usurious  interest,  or  on  account  of  being 
tainted  by  fraud. 

The  Bank  may  stipulate  for  and  take  any  rate  of  interest,  not  exceeding 
7 per  cent,  per  annum,  and  may  pay  any  rate  agreed  upon  on  deposit.  It 
may  charge  as  high  as  one-half  of  one  per  cent,  as  commission  for  collecting 
the  paper  of  its  customers. 

13.  Collateral  Security. — Many  persons,  very  rightly  refuse  to  endorse 
paper  for  others,  and  in  turn  do  not  ask  for  endorsement.  They  give  their 
own  note  to  the  Bank  and  place  valuables  along  wuth  it  as  collateral  security. 
The  collateral  security  may  consist  of  any  one  or  more  of  the  following  ; — 

(1)  Customers’  Paper,  left  with  the  owner’s  note  to  secure  it ; 

(2)  Warehouse  Receipt,  representing  grain  in  an  elevator;  goods  in  a store- 

house ; lumber,  ties,  laths,  etc.,  in  a yard  ; logs,  poles,  etc.,  in 
a bay,  cove  or  boom,  etc. 
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(3)  Bill  of  Lading  or  Shipping  Receipt  that  represents  goods  in 
transit  ; 

(4)  Hypothecation  of  goods  by  wholesale  dealer;  also  by  manu- 
facturer, while  in  course  of  construction,  under  Section  74  of  the  Bank- 
ing Act  of  1890; 

(5)  Mortgages  or  Liens  on  Real  Estate  or  Chattel  Property. 

Note. — These  are  taken  only  as  additional  or  collateral  security,  and  not 

as  the  primary  obligation  of  the  maker 

Form  of  Hypothecation  under  Section  74,  Banking  Act  of  i8qo, 

In  consideration  of  an  advance  of  $600  made  by  the  Merchants  Bank  to 
James  McLauchlan,  for  which  the  said  Bank  holds  the  following  note,  dated 
Parry  Sound,  March  1,  1902,  for  $600  for  three  months  at  7 per  cent.,  the 
goods  wares  and  merchandise  mentioned  below  are  hereby  assigned  to  the 
said  bank  as  security  for  the  payment,  on  or  before  the  4th  day  of  June  next, 
of  the  said  advance,  together  with  interest  thereon  at  the  rate  of  7 per  cent, 
per  annum  from  the  1st  day  of  March. 

This  security  is  given  under  the  provisions  of  section  74  of  the  “Bank 
Act,”  and  is  subject  to  ah  the  provisions  of  the  said  Act. 

The  said  goods,  wares  and  merchandise  are  now  owned  by  James 
McLauchlan,  and  are  now  in  his  possession,  and  are  free  from  any  mortgage 
lien  or  charge  thereon,  and  are  in  his  warehouse,  No.  39  Poulett  Street,  in  the 
Town  of  Parry  Sound,  and  are  the  following  : — 

Two  chests  Oolong  Tea;  50  lbs.  Java  Coffee;  25  lbs.  Myrtle  Navy  To- 
bacco; 200  lbs.  Candies;  200  lbs.  Nuts;  10  boxes  Soda  Biscuits. 

Dated  at  Parry  Sound  this  15th  day  of  March,  1902. 

Jamas  McLauchlan.  (L.  S.) 

14.  The  Issue  Of  Bank  Notes. — Banks  in  Canada, with  two  exceptions, 
are  allowed  to  issue  Bank  Notes  to  the  full  extent  of  their  unimpaired  paid  up 
capital.  Example — If  a Bank  has  $2,000,000  of  paid  up  capital,  and 
none  of  it  has  been  lost  in  any  way,  they  can  keep  in  circulation  $2,000,000 
of  their  Bank  Notes. 

All  Bank  Notes  issued  must  be  either  $5  or  some  multiple  of  $5.  All 
bills  under  $5,  such  as  i’s,  2’s  and  4’s  are  issued  by  the  Dominion  Govern- 
ment, and  every  Bank  is  required  to  hold  at  least  40  per  cent,  of  its  cash  re- 
serves in  Dominion  Government  notes. 

Every  Bank  must  receive  its  own  Bank  Notes  at  any  of  its  offices  at  par 
in  payment  for  any  debt  or  negotiable  paper  due  them.  A bank  must  not 
pledge  its  own  notes  as  security  for  a loan. 

1 5.  The  Bank  Circulation  Redemption  Fund,  is  a fund  created 
under  the  Act  of  1890,  in  the  hands  of  the  Receiver  General,  by  each  Bank 
doipg  business  in  Canada,  contributing  to  it  an  amount  equal  to  five  per  cent. 
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of  its  average  circulation,  the  amount  of  each  Bank’s  contribution  to  be 
adjusted  annually  on  the  basis  of  the  average  circulation  for  the  past  year. 
This  fund  is  to  be  used  by  the  Finance  Minister,  in  case  of  suspension  of 
any  Bank,  to  take  up  the  notes  of  that  Bank  at  once,  so  that  they  may  not  be 
sold  or  paid  off  at  a loss  to  the  holders,  nor  the  holders  be  inconvenienced 
by  theTotes  not  being"negotiable  on  account  of  such  suspension. 

16.  Bank  Drafts  and  Bills  of  Exchange.— Banks  arrange  with  one 
another  for  lines  of  credit,  so  that  one  branch  may  draw  a Draft  on  another 
Bank  or  branch  of  Bank,  for  a customer  who  wishes  to  remit  money  to  any 
place  at  a distance.  The  draft  is  made  in  favor  of  the  person  that  the  cus- 
tomer wishes  to  pay  the  debt  to;  and  is  remitted  usually  by  mail  to  the  creditor. 
The  Banks  settle  periodically,  say  every  three  months,  among  themselves 
Drafts  for  foreign  countries  are  known  as  Bills  of  Exchange. 

17.  Making  Collections. — Business  men  and  others  frequently  leave 
their  negotiable  paper  in  the  hands  of  their  banker  for  collection.  The  Bank 
c harges  from  one-eighth  to  one-half  of  one  per  cent,  commission  for  their  work. 

(See  form  of  endorsement  for  collection,  page  71,  section  1.) 

18.  Exchange,  Etc. — Besides  the  foregoing  lines  of  business,  Banks 
frequently  purchase  and  sell  for  customers  all  kinds  of  securities  such  as 
stocks,  bonds,  debentures  etc.,  charging  usually  one-eighth  of  one  per  cent, 
on  the  par  value  of  the  security  sold  or  bought. 

Another- line  of  business  is  the  exchanging  of  foreign  money  brought  in- 
to this  country  by  persons  coming  into  the  country  giving  them  current  funds 
for  what  is  not  current  funds.  A commission  according  to  agreement  is 
charged  for  this  work. 

19.  Statute  of  Limitations  is  inoperative  in  case  of  liability  by  any 
Bank  as  to 

(1)  Its  Bank  Notes  issued ; 

(2)  Its  deposits  from  customers  ; 

(3)  Its  dividends  due  stock  holders. 

Unlike  any  ordinary  debts,  these  never  become  incollectable  by  the 
Statute  of  Limitations. 

20.  Dominion  Government  Cheques  are  to  be  paid  at  par  by  any 
Bank  where  they  may  be  presented.  They  are  not  subject  toany  commission 
or  discount  for  collection. 
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CHAPTER  61. 

f Definition. 

| The  Purpose. 

How  Obtained. 

I What  May  be  Patented. 

PATENTS.  Patents  May  be  Refused. 

Sale  of  Patent. 

Infringement. 

To  Mark  “Patented”  on  Each  Article. 

Forfeiture. 

1.  Definition. — A Patent  is  a document  issued  by  the  Dominion  Gov- 
ernment, granting  to  an  inventor  the  exclusive  right  to  make  some  article^ 
machine,  or  part  of  an  article  or  machine,  compound  or  mixture,  that  he  has 
invented.  This  Patent  prevents  others  from  making  and  using  the 
article  without  permission,  thus  keeping  it  for  his  own  use  and  benefit. 

2.  The  Purpose  of  granting  a Patent  is  to  encouiage  inventors  to  make 
research  and  so  perfect  machines  and  other  articles  that  business  and  manu- 
facturing interests  may  be  extended  and  improved. 

If  an  invention  is  a good  one,  many  persons  will  be  found  anxious  to  use 
the  improved  article ; and  unless  the  inventor  takes  the  precaution  to  patent 
his  invention,  many  persons  would  be  selfish  enough  to  use  the  labors  of  the 
inventor  without  giving  any  remuneration  for  his  trouble,  and,  in  fact,  com- 
pete with  him  in  making  and  selling  the  article. 

The  Patent  protects  the  inventor  and  enables  him  to  fix  his  prices,  and 
so  reap  the  reward  of  his  labors.  If  an  improvement  on  an  article  is  patent- 
ed, the  Patent  does  not  give  the  patentee  a right  to  make  the  original  article, 
nor  yet  does  it  give  the  owner  of  a patent  for  the  article  improved  on,  a right 
to  make  the  improvement. 

3.  HOW  Obtained. — Applications  should  be  made  to  the  Commissioner 
of  Patents,  Department  of  Agriculture,  Ottawa,  accompanied  by  the  following  : 

(1)  A working  model  of  the  article  to  be  patented  ; 

(2)  A drawing,  or  series  of  drawings,  showing  the  various  parts  of  the 

article,  one  copy  on  bristol  board  and  two  copies  on  tracing 
linen ; 

(3)  Complete  descriptive  speicfications  of  the  invention  ; 

(4)  A fee  of  $60,  if  patent  is  required  for  eighteen  years;  $40  if  for  twelve 

years;  and  $20,  if  for  six  years. 
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4.  What  May  be  Patented.  -Almost  anything  may  be  patented  that  is 
new  and  useful.  We  emphasize  the  word  “new,”  because  anything  that  is 
generally  known  to  the  public  cannot  be  said  to  be  new.  It  may  be  a whole 
machine,  a part  of  a machine,  a medicine,  a mixture,  a process  of  manufac- 
ture, in  fact,  any  kind  of  new  invention,  contrivance  or  plan  maybe  patented 

(1)  The  patentee  must  have  domicile  in  Canada; 

(2)  The  article  must  be  new,  and  not  in  use  or  for  sale  for  more  than  a 

year  before  the  date  of  the  application  ; 

(3)  If  patented  in  a foreign  country,  it  must  not  be  more  than  a year 

patented,  before  the  application  is  made  in  Canada- 

5.  Patents  May  be  Refused. — The  Commissioner  may  refuse  to 
grant  a Patent  in  any  of  the  following  cases  : — 

(1)  When  he  is  of  the  opinion  that  the  alleged  invention  is  not  patent- 

able  in  law. 

(2)  When  it  appears  to  him  that  the  invention  is  already  in  the  posses- 

sion of  the  public,  with  the  consent  or  allowance  of  the  inventor; 

(3)  When  it  appears  to  him  that  the  invention  has  been  described  in  a 

book  or  printed  publication  before  the  date  of  application,  or 

is  otherwise  in  the  possession  of  the  public; 

(4)  When  it  appears  to  him  that  there  is  no  novelty  in  the  invention  ; 

(5)  When  it  appears  to  him  that  the  invention  has  already  been  patented 

in  Canada  ; or  if  the  Commissioner  has  doubts  as  to  whether 

the  applicant  is  the  first  inventor. 

6.  Sale  of  Patents. — Any  person  who  has  obtained  a Patent  for  an  article 
may  dispose  of  his  right  to  make  the  article,  either  entirely  or  partially. 
When  an  inventor  sells  a partial  right  or  a partial  interest  in  his  patent,  and 
takes  notes  or  Bills  of  Exchange  therefore,  they  are  subject  to  special  laws* 
see  page  74. 

7-  Infringement. — When  a person  makes  or  sells  a patented  article* 
without  consent  of  the  patentee,  he  is  liable  for  infringement : — 

(1)  To  pay  the  patentee  for  the  loss  snstained  ; 

(2)  To  be  stopped  in  the  manufacture  and  sale  of  the  article  ; 

(3)  To  have  any  of  the  articles  he  has  made  confiscated  ; 

(4)  To  be  fined,  and  to  be  the  cause  of  his  customers  being  fined  for 

using  the  patented  article  without  leave. 

8.  To  Mark  “Patented”  on  Each  Article  — Every  patentee  must  paint 
or  affix  the  word  “ patented  ” and  the  date  of  the  patent  to  all  his  articles 
made  under  the  patent,  thus — “ Patented  1902  ” — so  as  to  give  due  notice  to 
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all  that  his  rights  are  protected  by  a patent.  The  penalty  for  neglect  is  a fine 
of  not  more  than  $100,  or  two  months’  imprisonment. 

9.  Forfeiture. — The  patentee,  or  some  person  for  him,  or  some  assigne 
of  his,  must  within  two  years  from  date  of  the  Patent,  begin  to  manufacture 
the  patented  article  in  Canada,  and  continue  to  manufacture  [it  in  Canada, 
or  the  patent  will  be  forfeited  for  non-user. 

CHAPTER  62. 


COPYRIGHT. 


r Definition. 

Who  May  Copyright  a Work. 
- Conditions  of  Copyright. 

Penalties. 

. Fees,  Etc. 


1.  Definition. — A Copyright  is  the  exclusive  right  given  by  the  Govern- 
ment to  any  person,  who  is  the  author  of  any  book,  map,  chart,  musical  com- 
position, painting,  drawing,  engraving,  to  print,  publish,  and  sell  such  book, 
map,  chart,  etc.,  for  his  own  benefit  during  28  years  from  the  date  of  the 
copyright. 

The  author,  or  his  legal  representatives,  may  within  one  year  after 
the  expiration  of  the  28  year  term,  renew  the  Copyright  for  14  years. 


2.  Who  May  Copyright  a Work. — Any  person  living  in  Canada  or 
any  part  of  Great  Britain  or  her  colonies,  in  a country  having  an  Interna_ 
tional  Copyright  treaty  with  the  United  Kingdom,  who  has  written,  en. 
graved,  drawn,  or  invented  such  book,  map,  chart,  etc.,  or  his  assignee.  If  a 
book  is  published  anonymously,  it  is  sufficient  to  enter  the  name  of  the  first 
publisher  instead  oj  the  author. 


3.  Conditions  Of  the  Copyright.— The  following  are  the  principal 
conditions  in  reference  to  obtaining  and  holding  Copyright  in  Canada  : — 

(1)  The  work  must  be  published,  or  reproduced  in  Canada ; 

(2)  Three  copies  of  the  work  must  be  deposited  with  the  Department  of 

Agriculture  at  Ottawa.  One  of  such  copies  is  deposited  in  the 
Parliamentary  Library  of  Canada,  and  one  is  sent  to  the  British 
Museum  ; 

(3)  In  the  case  of  a painting,  drawing,  statuary,  sculpture,  etc.,  a written 

description  will  do  instead  of  the  copies  of  the  work  ; 

(4)  The  author  must  insert  in  all  books,  etc.,  on  the  face  or  back  of  the 

title  page,  the  notice  of  copyright,  “ Entered  according  to  Act  of 
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Parliament  in  Canada,  in  the  year  1903  by  A -B« — - , in  the 

office  of  the  Minister  of  Agriculture.”  This  must  be  put  on  the 
face  of  drawings,  maps,  charts,  etc.  The  signature  of  the  artist  on 
a painting  is  sufficient. 

(5)  Copyright  is  for  28  years,  and  an  extension  of  14  years  may  be  had 

on  application  by  the  author  or  his  legal  representatives. 

(6)  Nothing  of  immoral,  treasonable,  licentious  or  irreligious  character 

may  be  copyrighted. 

4.  Penalties. — Every  author  who  fails  to  comply  with  the  Regulations, 
loses  his  copyright.  Any  person  infringing  upon  the  rights  of  the  author  is 
guilty  of  misdemeanor,  and  may  be  punished  by  fine,  part  of  which  goes  to 
the  Crown  and  part  to  the  author.  All  such  works  as  are  infringements  of 
Copyrights  are  also  confiscated. 

5.  The  Fee  for  registering  a Copyright  is  $ 1 for  certificate  of  Registra- 
tion of  Copyright,  50  cents  ; copies  of  documents  extra. 

The  correspondence  with  the  Minister  of  Agriculture  is  carried  on  free 
of  postage.  All  business  may  be  done  by  correspondence.  All  applica- 
tions, specifications,  etc.,  should  be  legibly  written  on  foolscap. 

CHAPTER  63. 

' Trade  Mark, 

A General  Trade  Mark. 

A Specific  Trade  Mark. 

Refusal  of  Trade  Mark. 

Industrial  Designs 
^ Timber  Marks. 

1.  A Trade  Mark  is  any  device  or  name  used  by  a manufacturer  or 
merchant  to  distinguish  his  own  particular  goods  from  those  of  other  mer- 
chants and  manufacturers.  • All  marks,  brands,  labels,  names,  packages  or 
business  devices  used  by  a person  to  mark  his  goods,  may  be  entered  in  the 
Trade  Mark  branch  of  the  Department  of  Agricnlture  for  his  own  exclusive 
use  and  benefit.  Trade  Marks  are  of  two  kinds — General  and  Specific. 

2.  A General  Trade  Mark  is  one  that  the  firm  uses  on  all  the  goods 
manufactured  or  sold  by  them.  Example  : The  Pure  Gold  Manufacturing 
Company  of  Toronto  uses  the  trade  Mark  “ Pure  Gold  ” on  all  groceries 
ipices,  etc.,  put  up  by  them.  This  is  a general  Trade  Mark.  The  fee  for 
registering  is  $30.  The  duration  of  a General  Trade  Mark  is  not  limited. 
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3.  A Specific  Trade  Mark  is  one  used  for  only  one  kind  of  goods.  Ex- 
ample: “ R.  R.  R.”  is  the  specific  trade  mark  for  Radways  Ready  Relief, 

and  not  for  any  other  preparations,  medicines  or  mixtures  made  by  the  same 
firm.  The  fee  for  registering  a Specific  Trade  Mark  is  $25.  The  duration 
of  a Specific  Trade  Mark  is  25  years.  The  Specific  Trade  Mark  may  be  con- 
tinued indefinitely  25  years  at  a time 

4.  Refusal  Of  Trade  Mark. — The  Minister  of  Agriculture  may  refuse 
to  register  a Trade  Mark  : — 

[1]  If  the  proposed  Trade  Mark  is  identical  with  or  similar  to  a Trade 

Mark  already  registered ; 

[2]  If  it  appears  that  the  Trade  Mark  is  designed  to  deceive  or  mislead 

the  public  ; 

[3]  If  the  Trade  Mark  contains  any  immoral  or  scandalous  figures; 

[4]  If  the  proposed  Trade  Mark  does  not  contain  the  essentials  neces- 

rary  to  constitute  a Trade  Mark. 

5.  Industrial  Designs. — The  proprietor  of  any  Design  may  have  it  re 
gistered,  and  thus  secure  the  exclusive  use  of  the  design.  Many  firms  have  a 
special  design  for  drawing,  for  letter  heading,  labels,  patterns  for  goods,  etc., 
that  they  desire  the  exclusive  use  of ; they  register  the  design.  All  registered 
designs  must  be  designated  by  the  word  “registered,”  or  the  letters  “Rd.”  be- 
ing on  the  design  in  some  place,  to  warn  others  of  the  fact  of  its  registration. 
The  fee  for  Registering  is  $5,  and  the  term  five  years.  The  design  may  be 
refused  registration,  if  it  contains  any  figure  that  is  contrary  to  public  order 
or  morality. 

6.  Timber  Marks. — Every  lumberman  floating  or  rafting  timber  on  in- 
land waters  of  Ontario  and  Quebec,  must  Register  a Mark  or  Design,  that  he 
will  stamp  in  a conspicuous  place  on  all  timbers  floated  by  him.  The  fee  for 
Registration  is  $2.  The  registration  gives  him  exclusive  use  of  the  Mark. 
Every  lumberman  must  register  his  mark  within  one  month  of  beginning 
business. 
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AFFIDAVITS  AND 
DECLARATIONS. 


An  Affidavit. 

The  Statement  of  Facts. 

Oaths  or  Affirmations. 

Form  of  Affidavit. 

Form  of  Affirmation. 

Administration  of  Oath. 

Administration  of  Affirmation. 

Statutory  Declarations. 

Form  of  Statutory  Declaration  in  Proof  of  Aje 


1.  An  Affidavit  is  a wrttten  statement  of  facts  taken  in  some  legal  pro- 
ceeding, sworn  or  affirmed  to  by  the  person  or  persons  making  the  statement. 
To  prevent  the  ordinary  form  of  oath  or  affirmation  being  used  outside  of 
judicial  business,  an  Act  was  passed  by  the  Dominion  Parliament,  limiting  the 
use  of  the  Affidavit  to  strictly  judicial  work.  Any  other  verifications  neces- 
sary are  made  by  Statutory  Declarations  under  the  Act. 


2.  The  Statement  of  Facts  should  be  a clear  and  unequivocal  ex- 
pression in  the  first  person  in  the  narrative  form,  and  divided  up  into  para- 
graphs, so  as  to  bring  out  each  particular,  separately.  When  drawn  up  in  re- 
ference to  a suit  they  are  usually  headed  “In  the  matter  of  Smith  vs.  Jones.” 


3.  Oaths  Or  Affirmations. — All  persons  having  conscientious  scruples 
in  reference  to  taking  an  oath  are  allowed  to  make  an  Affirmation.  Such  are 
Quakers,  Mennonites,  Tunkdards,  Moravians,  ete.  The  only  difference  is  in 
form.  The  crime  is  the  same  in  each  case  if  a false  statement  is  made,  viz., 
Perjury.  The  oath  or  affirmation  should  be  taken  with  due  solemnity,  stand- 
ing with  the  head  uncovered.  There  is  one  exception — a Jew  takes  an  oath 
on  the  Old  Testament  with  covered  head.  The  Magistrate,  Notary  or  Com- 
missioner should  satisfy  himself  that  the  person  taking  the  oath  (the  deponent) 
fully  understands  what  he  is  swearing  to,  or  affirming  to;  and  if  necessary,  ex- 
plain it  to  him  : — 

(1)  When  a Gentile  takes  an  oath,  he  should  kiss  the  New  Testament ; 

(2)  When  a Jew  takes  an  oath,  he  should  kiss  the  Old  Testament ; 

(3)  When  any  person  makes  an  Affirmation  he  should  holdup  his  right 

hand. 

w 
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4.  Farm  of  Affadavit— 

Province  of  Ontario,  f I,  Edward  Henry  Horsey,  of  the  Township  of 
County  of  Grey.  •<  Derby,  County  of  Grey,  Physician,  make  oath  and 
to  wit;  ( say,  1st,  That  — 

( Here  state  the  facts  plainly  in  one  or  more  short  clear  paragraphs , numbered 
1st , 2nd,  etc.) 

Sworn  before  me  at  the  Township  of  1 
Derby,  County  of  Grey,  this  fifth  day  j-  E.  H.  Horsey. 

of  March,  A.  D.  1903.  J 

James  Masson, 

A Commissioner  for  taking  Affadavit s in  the  H.  C.  J. 

5.  Form  of  Affirmation.— 

Province  of  Ontario,  f I,  David  Creighton,  of  the  City  of  Toronto, 
County  of  Grey,  ^County  of  York,  Province  of  Ontario,  Gentleman, 

to  wit  : [do  solemnly  and  sincerely  affirm,  1st,  that — 

(Here  state  the  facts  to  be  affirmed  to,  clearly  and  concisely  in  paragraphs 
numbered  1,  2,  j,  etc.) 

Affirmed  before  me  at  Toronto,  1 

in  the  County  of  York,  the  fifth  e D.  Creighton. 

day  of  June,  A.  D.  1902.  ) 

James  Cleland,  J.  P. 

In  and  for  the  County  of  Grey. 

6.  Administration  Of  Oath. — The  Magistrate,  Notary,  or  Commis- 
sioner, says  to  the  deponent  : — 

“You  swear  that  the  statements  made  by  you  in  this  affidavit,  now  signed 
by  you,  are  true,  so  help  you  God.” 

The  deponent  should  answer  in  some  such  words  as  “The  statements  are 
true,”  and  then  kiss  the  Testament  in  confirmation  of  his  statement. 

7 Administration  of  Affirmation. — The  Magistrate,  Notary  or  Com 
missioner  says  to  the  deponent : — 

“You  do  solemnly  and  sincerely  affirm  as  you  shall  answer  to  Almighty 
God  at  the  Great  Day  of  Judgment,  that  the  statements  made  by  you  in  this 
declaration,  now  signed  by  you,  are  true.” 

The  person  making  the  affirmation  should  answer  with  his  right  hand  up- 
lifted, “I  declare  the  statements  to  be  true.” 

8.  Statutory  Declarations  are  made  regarding  things  that  are  not  at 
the  time  subject  to  judicial  inquiry.  They  are  used  for  preserving  evidence 
as  to  the  title  of  land,  such  as  to  who  had  possession  at  certain  times ; when 
certain  persons  were  born  or  died ; proofs  of  age  : also  circulation  of  news- 
papers ; the  accuracy  of  statements  of  account  or  claim  ; and  an  endless  var- 
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iety  of  other  matters.  The  following  is  a form  such  as  is  used  by  Insurance 
Companies  for  getting  proofs  of  the  age  of  a policy  holder.  The  declaration 
is  administered  similarly  to  the  affirmation,  in  such  words  as — 

“You  do  solemnly  declare  that  the  statements  made  in  this  declaration 
subscribed  to  by  you  are  true.”  The  assent  is  given  thus  : “The  statements 
are  true.” 

9.  Form  of  Declaration  in  Proof  of  Age— 

I,  Robert  Byron  Miller,  of  the  Township  of  Keppel,  in  the  County  of 
Grey,  Province  of  Ontario,  Yeoman,  Do  solemnly  declare  : 

(1)  That  I know  Erastus  Silas  Miller,  of  the  City  of  St.  Thomas,  County 
of  Elgin,  Province  of  Ontario,  whose  life  is  proposed  to  be  insured  with  the 
Temperance  and  General  Life  Insurance  Company  of  Toronto,  by  Policy  No. 
6742. 

(2)  That  being  the  father  of  the  said  Erastus  Silas  Miller,  I know  his 
age  and  history. 

(3)  From  my  said  means  of  knowledge,  I know  the  said  Erastus  Silas 
Miller  was  born  in  the  township  of  Keppel  aforesaid,  on  or  about  the  tenth 
day  of  June,  A.D.  i860. 

And  I make  this  solemn  declaration,  conscientiously  believing  it  to  be  true, 
and  knowing  it  is  of  the  same  force  as  if  made  under  oath  and  by  virtue  of  the 
‘‘Canada  Evidence  Act,  1893.” 

Declared  before  me  at  Keppel.  in  thel 
County  of  Grey,  this  fifth  day  of  March  j-  R.  B.  Miller. 

A.D.  1902.  J 

John  Rutherford,  J.  P. 

In  and  for  the  County  of  Grey. 

CHAPTER  65. 


The  Subject. 

The  Alien. 

Subjects  by  Birth. 

Subjects  by  Marriage. 

Subjects  by  Naturalization. 

Oath  of  Residence. 

Oath  of  Allegiance. 

Rights  of  Aliens. 

Disabilities  of  Aliens. 

Expatriation. 

Repatriation. 

The  Alien’s  Relation  to  the  Laws. 

1.  The  Subject. — In  Canada,  a subject  is  a person  who  lives  in  Canada 
and  is  under  protection  of  the  British  Crown,  and  owes  his  or  her  allegiance  x 
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to  the  ruling  Sovereign  in  Great  Britain,  and  to  the  representative  of  the 
Sovereign  in  Canada.  British  subjects  are  such  : 

[1]  By  birth  ; 

[2]  By  naturalization. 

British  subjects  may  be  either  resident  in  British  Dominions,  orin  a foreign 
country.  Those  residing  in  this  country  need  no  reference.  Those  residing 
in  other  countries  may  be  : — 

[1]  Consuls  or  agents  of  the  Government,  residing  in  foreign  coun- 

tries as  representatives  of  the  Government. 

[2]  Persons  living  in  other  countries,  or  engaged  in  trade  or  com- 

merce there,  either  as  agent  or  principal. 

[3]  Those  travelling  in  foreign  countries,  whose  residence  is  only 

temporary. 

2.  An  Alien  is  a subject  of  a foreign  country,  who  does  not  claim  pro- 
tection from  Great  Britain,  nor  owe  any  allegiance  to  the  reigning  Sovereign. 
They  are  of  three  kinds  : — 

[1]  Consuls,  officers,  agents,  etc., of  other  countries,  living  in  Canada. 

and  acting  for  their  own  country  officially. 

[2]  All  persons  living  in  Canada  who  are  resident  for  purposes  of 

trade,  or  are  living  and  holding  property  here,  but  are  still  in 

allegiance  to  a foreign  power. 

[3]  All  persons  living  in  other  countries,  who  are  not  British  sub- 

jects, are  aliens. 

3.  Subjects  by  Birth.— All  persons  born  within  the  British  Domains, 
except  those  born  of  alien  parents  that  are  agents  and  consuls  for  other  coun- 
tries, are  Britfsh  subjects.  Children  born  of  parents  who  are  British  Sub- 
jects, who  are  British  consuls,  or  agents,  residing  abroad,  though  born  in 
foreign  countries  are  British  subjects  by  birth. 

4.  Subjects  by  Marriage. — When  a woman  that  is  an  alien  marries  a 
British  subject,  she  becomes  a British  subject  by  marriage.  A woman  who 
is  a British  subject  and  marries  a foreigner,  becomes  expatriated,  that  is,  be- 
comes a foreigner,  an  alien  the  same  as  her  husband. 

5.  Subjects  by  Naturalization. — Those  persons  who  are  subjects  of 
other  countries,  who  come  to  reside  in  Canada,  may,  after  three  years  resi- 
dence in  the  country,  take  the  oath  of  allegiance  to  the  British  Sovereign, 
and  enjoy  all  the  rights  and  privileges  of  a natural-born  subject.  The  fol- 
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lowing  are  the  forms  of  oaths  of  residence  and  allegiance.  They  may  be  ad- 
ministered by  a Judge  or  Justice  of  the  Peace,  and  a certificate  is  granted 
and  filed  in  Court.  He  then  becomes  subject  by  naturalization. 


6.  Oath  of  Residence. 


Dominion  of  Canada 
County  of  Bruce. 
to  wit: 


I,  Herman  Mackinson,  of  the  Township  of 
Elderslie,  County  of  Bruce,  gentleman,  make 
- oath  and  say,  that  I have  resided  three  years  in 
this  Dominion  with  the  intent  to  settle  therein, 
without  having  been,  during  that  time,  a stated 
resident  in  any  foreign  country. 


Sworn  before  me  at  Walkerton  in  the] 

County  of  Bruce,  this  5th  day  of  March,  V H.  Mackinson. 

A.  D.  1903.  J 

J.  W.  Bowman,  J.  P. 

In  and  for  the  County  of  Bruce. 


7.  Oath  of  Allegiance. 

Dominion  of  Canada. 


County  of  Bruce. 


TO  WIT. 


I,  Herman  Mackinson,  of  the  Township  of 
Elderslie,  in  the  County  of  Bruce,  gentleman, 
-make  oath  aud  say,  that  I do  sincerely  promise 
and  swear,  that  I will  be  faithful  and  bear  true 
allegiance  to  His  Majesty  King  Edward  VII.  or 
reigning  Sovereign  for  the  time  being,  as  lawful  Sovereign  for  the  United 
Kingdom  of  Great  Britain  and  Ireland,  and  of  this  Dominion  of  Canada,  de- 
pendent on,  and  belonging  to  the  said  Kingdom,  and  that  I will  defend  Him 
to  the  utmost  of  my  power  against  all  traitorous  conspiracies  or  attempts 
whatsoever  which  shall  be  made  against  His  person,  crown  and  dignity  ; and 
that  I will  do  my  utmost  endeavor  to  disclose  and  make  known  to  His 
Majesty,  His  heirs  or  successors,  all  treason  or  traitorous  conspiracies  and 
attempts  which  I shall  know  to  be  against  Him  or  any  of  them,  and  all  this 
do  I swear  without  any  equivocation,  mental  evasions  or  secret  reservations. 

Sworn  before  me  at  Walkerton,] 

in  the  County  of  Bruce,  this  fifth  j-  H.  Mackinson. 

day  of  March,  A.  D.  1903.  J 

J.  W.  Bowman,  J.  P. 

In  and  for  the  County  of  Bruce. 


8.  Rights  of  Aliens. — Every  alien  may  act  in  the  same  capacity  as  a 
subject,  and  enjoy  the  same  rights  as  a subject  so  far  as  the  holding  of  Real 
Estate  and  Chattels  are  concerned.  He  may  buy,  and  sell,  and  trade,  with 
equal  freedom.  He  can  sue  and  be  sued.  He  can  convey  and  transmit 
Real  Estate,  and  hold  shares  in  Building  Societies  and  Joint  Stock  Com- 
panies, etc.,  the  same  as  a subject.  He  is  just  as  free  in  all  matters  of  trade 
and  commerce  as  a subject,  except  in  the  ownership  of  ships,  and  occupying 
the  position  of  a bank,  or  a Municipal  or  other  representative. 
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9.  Disabilities  Of  Aliens. — Though  aliens  enjoy  freedom  of  trade  al- 
most as  much  as  subjects,  they  have  some  disadvantages,  of  which  are  the 
following  : — 

[1]  An  alien  cannot  hold  shares  in  any  British  ship  or  vessel,  nor  be 

a director  of  a bank  ; 

[2]  He  cannot  serve  as  a juryman  ; 

[3]  He  cannot  vote  at  an  election  ; 

[4]  He  cannot  hold  Municipal  or  Parliamentary  offices. 


10.  Expatriation  takes  place  when  a British  subject  renounces  his 
allegiance  to  the  British  Sovereign  and  becomes  a subject  of  a Foreign 
Power. 


11.  Repatriation  takes  place  when  a person,  who  was  once  a British 
subject  and  was  expatriated  and  became  an  alien,  takes  the  oath  of  allegi- 
ance, and  becomes  once  more  a British  subject. 

12.  The  Alien’s  Relation  to  the  Laws.— Aliens  residing  in  Canada, 
are  subject  to  all  the  laws  of  the  country,  just  the  same  as  subjects,  with  one 
exception.  They  may  sue  and  be  sued,  and  may  be  punished  for  all  crimes 
against  society  the  same  as  a subject.  An  alien  can  never  be  found  guilty 
of  treason,  as  a subject  can.  What  would  be  treason  in  a subject,  would  be 
simply  a felony  in  an  alien. 

CHAPTER  66. 
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Names  and  Definition  of  Parties. 

Who  May  Draw  a Will. 

When  Will  takes  effect  asaConveyance 
Provisions  of  a Will. 
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Corrections  in  a Will. 

Charitable  Bequests,  Etc. 
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The  Signing  and  Attestation  of  a Will. 
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Form  of  Codicil. 

1.  Definition. — A Will  is  a written  instrument  by  which  a person  gives 
directions  as  to  how  his  property  is  to  be  disposed  of  after  his  death.  All 
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matter  of  real  estate,  debts,  accounts,  personal  property,  choses  in  action,  etc. 
may  be  disposed  of  by  Will,  in  just  such  manner  as  the  owner  desires.  In 
order  to  make  a Will,  the  following  conditions  must  exist  : 

[1]  The  person  must  be  of  the  full  age  of  twenty-one  years. 

[2]  He  must  be  the  owner  of  the  property  he  intends  disposing  of. 

[3]  He  must  be  of  sound  mind,  and  not  otherwise  incapable  of  making 

a contract. 

[4]  He  may  be  free  from  constraint,  restraint,  or  undue  influence. 

2.  Names  and  Definition  of  Parties. — The  relation  of  the  various 
parties  should  be  clearly  in  the  mind  of  every  person,  so  that  he  can  draw  a 
Will,  either  for  himself  or  another,  on  the  shortest  notice. 

The  Testator  [feminine,  Testatrix],  is  the  name  given  to  the  person  who 
makes  a Will,  i.e .,  the  person  who  signs  it  and  disposes  of  his  property  by  it. 

An  Intestate  is  a person  who  dies  without  making  a Will,  and  whose 
property  has  to  be  distributed  by  an  administrator  appointed  by  the  Surro- 
gate * Court. 

The  Heir,  Legatee , and  Devisee  are  names  of  any  person  who  re- 
ceives property  under  a Will. 

The  Witnesses  are  the  persons  who  are  present  and  see  the  Will  executed 
by  the  testator,  and  sign  their  name  after  he  does,  and  in  his  presence  and 
in  the  presence  of  each  other. 

[1]  There  must  be  at  least  two  witnesses. 

[2]  A legatee  should  not  be  a witness,  as  he  would  then  lose  his  legacy. 

An  Executor  [Feminine,  Executrix],  is  a person  appointed  by  the  Will 

of  a Testator,  to  manage  the  estate  of  the  said  Testator  after  his  decease. 

An  Administrator  is  a person  appointed  by  the  Surrogate  Court  to 
manage  and  settle  up  the  affairs  of  the  deceased  person. 

3.  Who  May  Draw  a Will  ? — Any  person  who  can  write  in  a plain 
straightforward  manner,  the  desires  of  the  Testator.  No  legal  officer  is  re- 
quired— simply  two  or  more  witnesses  who  are  not  interested  parties.  The 
Testator  may  draw  his  own  Will,  if  he  chooses.  Two  things  only  require 
special  attention  in  connection  with  the  drawing  of  a Will  : 

[1]  That  it  give  a clear,  explicit  statement  of  how  the  property  is  to  be 
divided. 

[2]  Have  the  statement  witnessed  by  at  least  two  witnesses,  who  sign 
in  the  presence  of  the  Testator,  and  of  each  other. 

4.  When  a Will  Takes  Effect  as  a Conveyance.— A Will  is  not 
binding  or  valid  during  the  lifetime  of  the  Testator;  it  is  only  after  his  death 
that  it  goes  into  effect. 
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5.  Provisions  Of  a Will  — It  should  state 

[1]  The  full  name,  address  and  calling  of  the  Testator  ; 

[2]  That  this  is  the  last  Will  and  Testament ; 

[3]  That  it  revokes  former  Wills  made. 

[4]  It  should  give  directions  as  to  payment  of  debts,  expenses,  etc. 

[5]  The  division  of  the  property,  or  conveyance,  giving  full  particu- 
lars of  every  separate  bequest. 

[6]  Executors  should  be  appointed. 

[7]  It  should  be  dated,  signed  and  properly  witnessed.  The  dating 
is  a very  important  item,  as  by  the  date  it  can  be  shown  which  is  the  last  and 
binding  Will. 

6.  Revocation  of  a Will. — A Will  once  made,  continues  to  subsist  unless 

[1]  It  be  destroyed.  It  is  not  sufficient  to  tear  the  name  off,  as  the 
question  might  arise,  Who  tore  the  name  off?  To  burn  it,  is  perhaps  the 
best.  If,  however,  the  testator  wishes  to  preserve  it,  let  him  write  across  it 
a revocation  witnessed  by  two  persons. 

[2]  A Will  is  revoked  in  Ontario  by  the  subsequent  marriage  of  the 
testator,  unless  it  is  declared  in  the  Will  that  it  is  made  in  contemplation  of 
such  marriage.,  A Will  revoked  by  marriage  may  afterwards  be  confirmed  and 
made  legal — such  confirmation  should  be  signed  and  witnessed  by  two 
credible  witnesses. 

7.  Corrections. — Great  care  should  be  excercised  at  the  time  of  sign- 
ing a Will,  the  witnesses  putting  their  initials  opposite  every  word  either  in- 
terlined or  erased  with  the  pen.  In  no  case  should  anything  be  scraped  out 
or  rubbed  out — the  surface  of  the  paper  should  not  be  disturbed.  If  the  Will 
consisted  of  several  sheets,  the  Witness  should  initial  each  sheet. 

6.  Charitable  Bequests. — In  Ontario,  all  bequests  for  charitable  pur- 
poses and  for  churches,  etc.,  should  be  made  at  least  six  months  before  the 
death  of  the  testator;  if  not,  they  can  be  set  aside  in  the  courts. 

9.  In  Lieu  of  a Dower. — When  a specific  bequest  is  made  to  a wife, 
it  is  customary  to  state  in  it  that  it  is  in  lieu  of  dower. 

10.  Form  of  Will.— 

This  is  the  last  Will  and  Testament  of  me,  Lewis  Ludlow,  of  the  Town 
of  Orillia,  in  the  County  of  Simcoe,  and  Province  of  Ontario,  Gentleman, 
made  this  third  day  of  December,  in  the  year  of  our  Lord,  one  thousand 
nine  hundred  and  three. 
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I Revoke  all  former  Wills  or  other  Testamentary  Dispositions  by  me  at 
any  time  heretofore  made  and  declare  this  only  to  be  and  contain  my  last 
Will  and  Testament. 

I Direct  all  my  just  debts,  Funeral  and  Testamentary  expenses  to  t>e 
paid  and  satisfied  by  my  Executors  hereinafter  named  as  soon  as  conveniently 
may  be  after  my  decease. 

I give,  devise  and  bequeath  all  my  Real  and  personal  Property  of 
which  I may  die  possessed  in  the  manner  following,  that  is  to  say  : 

I give  devise  and  bequeath  to  my  son,  Robert  Ludlow,  Lot  No.  4 in 
the  fifth  Concession  of  the  Township  of  Artemesia,  in  the  County  of  Grey, 
and  Province  of  Ontario,  containing  by  admeasurement  One  Hundred  acres, 
be  the  same  more  or  less,  subject  to  a certain  legacy  of  Eight  Hundred  Dol- 
lars ($800)  to  be  paid  to  my  daughter,  Louisa  Ludlow,  in  eight  equal  annual 
instalments  of  One  Hundred  Dollars  each  without  interest,  the  first  of  such 
payments  to  become  due  and  payable  one  year  after  my  decease,  said  Legacy 
to  be  considered  the  first  charge  on  the  said  lot. 

I give,  devise  and  bequeath  to  my  daughter  Louisa  Ludlow  aforesaid,  a 
legacy  of  Eight  Hundred  Dollars,  hereinbefore  provided  for;  also  my  Horse, 
Carriage,  Cutter,  Harness  and  Robes,  and  all  other  articles  pertaining  thereto. 

I give,  devise  and  bequeath  to  my  beloved  wife,  Maria  Jane  Ludlow, 
Lot  No.  12  on  the  West  side  of  Division  Street  in  the  town  of  Orillia,  County 
of  Simcoe,  Province  of  Ontario,  containing  by  admeasurement  One-quarter 
of  an  acre,  be  the  same  more  or  less,  which  is  my  present  residence,  together 
with  all  the  appurtenances  belonging  thereto,  with  all  my  Household  Stuff, 
Wearing  Apparel,  etc.,  of  which  I die  possessed. 

I give, devise  and  bequeath  to  the  Congregation  of  the  Methodist  Church 
of  Canada,  worshipping  on  West  Street  in  the  said  town  of  Orillia,  the  sum 
of  One  Thousand  Dollars,  and  the  receipt  of  the  treasurer  and  pastor  for  the 
time  being  shall  be  sufficient  discharge  to  my  Executors  for  the  same. 

All  the  residue  of  my  estate  not  hereinbefore  disposed  of,  1 give,  devise 
and  bequeath  to  my  beloved  wife,  Maria  Jane  Ludlow. 

And  I nominate  and  appoint  Robert  McDowall  and  David  Williams,  both 
of  the  Town  of  Orillia  aforesaid,  Gentlemen,  to  be  Executors  of  this  my  last 
Will  and  Testament. 

In  Witness  whereof  I have  hereunto  set  my  hand  the  day  and  year  first 
above  written. 

Signed,  published  and  declared  by  the  said  Lewis' 

Ludlaw,  the  Testator,  as  and  for  his  last  Will  and  Tes- 
tament in  the  presence  of  us,  who  both  present  to- 
gether at  the  same  time  in  his  presence  at  his  request 
and  in  the  presence  of  each  other  have  hereunto  sub- 
scribed our  names  as  witnesses. 

1 1 . Provision  against  Litigat  ion.— Many  Wills  are  dragged  into  court 
by  dissatisfied  or  coveteous  friends  and  relatives  for  the  purpose  of  getting  a 
share  in  an  estate  contrary  to  the  wish  of  the  testator.  Others  who  are  not 


Lewis  Ludlow. 

J.  W.  McGarvey, 
Fred  Barber, 
Witnesses. 
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remembered,  will  set  up  a claim  that  “ the  testator  was  not  in  his  right  mind, 
or  he  would  have  remembered  me,”  and  on  this  pretext,  seek  to  break  the  Will. 
It  is  a very  wise  provision  to  put  a clause  in  a Will,  providing  that  any  person 
who  is  the  cause  of  any  litigation  or  dispute  in  reference  to  the  Will,  should 
get  nothing. 

Form  of  Provision  Preventing  Litigation , 

I further  provide  that  should  any  person  or  persons  mentioned  in  this  Will, 
or  any  other  person  or  persons  not  mentioned  herein,  commence,  institute  or 
prosecute  any  suit  or  action-at-law,  either  on  behalf  of  the  said  parties  men- 
tioned or  not  mentioned,  or  on  behalf  of  any  other  person  or  persons,  for  the 
purpose  of  changing  any  of  the  provisions  of  this  Will,  or  for  the  purpose  of 
securing  to  any  such  person  or  persons  any  benefit  not  expressly  provided  for 
herein,  such  person  or  persons  shall  not  receive  any  such  benefit  whatever ; 
and  should  such  person  or  persons  be  granted  any  legacy  or  emolument  here- 
in, then  such  bequest  shall  be  void  and  of  none  effect,  and  such  legacy  shall 
be  divided  equally  among  the  remaining  legatees. 

12.  The  Signing  and  Attestation.— Special  attention  is  called  to  the 
form  of  signature  and  attestation  of  the  foregoing  form  of  Will.  Notice  care 
fully  : 

[ i ] That  the  testator  should  sign  in  the  presence  of  at  least  two  wit- 
nesses. 

[2]  That  they  should  sign  in  his  presence  and  in  presence  of  each 

other. 

[3]  That  they  should  sign  at  his  request,  and  both  testator  and  wit- 

nesses should  sign  at  the  same  time. 

[4]  The  witnesses  may  be  any  person  of  sufficient  age  to  understand 

what  they  are  doing,  so  long  as  they  are  not  receiving  any  direct 
benefit  from  the  Will.  They  may  or  may  not  be  executors. 

13,  Reading  and  Filing  of  a Wili. — As  soon  as  conveniently  may^be 
jafter  the  decease  of  the  testator,  the  Will  should  be  read  in  the  presence  of  the 
nterested  parties,  and  then  filed  in  the  Surrogate  Court  for  the  County  in 
which  deceased  resided.  The  Will  should  be  accompanied  by  : — 

(1)  An  affadavit  of  one  or  more  of  the  witnesses  as  to  the  execution  of 

the  Will. 

(2)  A full  inventory  of  all  the  assets  and  effects  of  the  deceased,  show- 

ing their  estimated  value  duly  verified  by  affadavit. 

(3)  An  affadavit  that  such  person  or  persons  appointed  by  the  Will  as 

executors  are  willing  to  act  as  such,  and  that  they  will  divide 
the  estate  according  to  Will. 
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(4)  An  affadavit  of  plight.  This  is  usually  made  by  a witness  or  some 
person  who  had  the  Will  in  custody,  to  the  effect  that  the  Will 
is  now  in  the  same  condition  as  when  signed  by  the  testator. 
The  necessary  forms  for  the  above  will  be  furnished  by  any  clerk  of  the 
Surrogate  Court. 

14.  Sundry  Points.— 

(1)  Soldiers  and  seamen  in  actual  service  may  bequeath  their  personal 

property  by  simply  signing  a written  statement  of  how  it  is  to 
be  disposed  of,  without  the  usual  formalities  regarding  attes- 
tation ; 

(2)  A legacy  to  a friend  lapses,  or  is  void,  if  he  dies  before  the  testator  ; 

(3)  A legacy  to  the  testator’s  child  is  not  void,  if  he  dies  before  the 

testator,  if  he  has  any  living  children.  In  such  a case  the  pro- 
perty would  go  to  the  grandchildren. 

1 

15  Setting*  Aside  a Will. — A Will  may  be  set  aside  or  “broken”, for  the 
following  reasons,  viz : 

( 1)  If  it  was  made  under  duress  or  undue  influence. 

(2)  If  the  testator’s  mind  was  unsound  at  the  time  of  making  it. 

16  Changing  a Will.—  If  a Will  has  been  made  and  does  not  suit  the 
maker,  it  is  better  to  make  a new  one  and  revoke  the  old  one.  If,  however, 
the  testator  wishes  to  make  a few  minor  changes,  he  may  do  so  by  adding  a 
Codicil  to  his  Will.  There  may  be  several  codicils,  so  long  as  not  inconsistent 
with  one  another.  The  codicil  should  very  clearly  state 

(1)  That  it  is  a Codicil,  and  describe  accurately  the  Will  it  belongs 

to,  by  giving  date  and  other  particulars  of  the  Will. 

(2)  It  should  be  signed  and  witnessed  exactly  as  a Will  is,  using 

the  word  “ codicil  ” where  “ Will  ” is  used. 

(3)  If  it  gives  a legacy  to  one  who  already  has  a legacy,  it  should 

state  whether  this  is  a second  bequest  or  simply  a confirmation 
of  the  first. 

(4)  If  advances  have  been  made  during  lifetime  to  a child  on  account 

of  a legacy,  such  amounts  should  be  carefully  noted  in  the 
codicil,  or  endorsed  on  the  Will  itself,  if  no  codicil  is  made ; 

(5)  It  may  make  provision  for  the  disposal  of  property  acquired  after  a 

Will  was  made,  or  regulate  the  bequest  in  a Will,  where  some 
property  mentioned  in  the  Will  was  lost  or  disposed  of. 

(6)  It  should  also  confirm  the  parts  of  the  Will  that  it  does  not  change. 

17.  Form  of  Codicil- 

This  is  a Codicil  to  the  last  Will  and  Testament  of  me,  Louis  Ludlow,  of 
Orillia,  County  of  Simcoe,  Province  of  Ontario,  gentleman,  which  Will  bears 
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date  the  first  day  of  December,  A.  D.  1902,  I revoke  the  bequest  to  my 
daughter,  Louis  Ludlow,  of  my  horse,  carriage,  cutter,  harness,  robes  and 
other  articles  belonging  thereto,  and  give  and  bequeath  them  to  my  grandson, 
Thomas  Ludlow,  eldest  son  of  Robert  Ludlow,  for  his  own  absolute  use  a nd 
benefit  forever. 

In  all  other  respects  I do  hereby  confirm  my  said  Will  this  tenth  day  of 
September,  A.D.  1903.  Lewis  Ludlow. 

Signed,  published  and  declared  by  the  said  Lewis" 

Ludlow,  the  testator  as  and  for  a codicil  to  his  last 
Will  and  testament,  in  the  presence  of  us  who  both 
present  together,  at  the  same  time,  in  his  presence, 
at  his  request  and  in  the  presence  of  each  other, have 
hereunto  subscribed  our  names  as  witnesses.  Witnesses. 


Samuel  J.  Somerville. 
Willard  B.  Stone. 
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1.  ExecutOP  (Feminine,  Executrix),  is  a person  appointed  by  the  Will  of 
a testator,  to  manage  the  estate  of  the  said  testator  after  his  decease. 

If  one  person  only  is  named  he  is  sole  executor.  Usually  two  or  more 
persons  are  named.  They  attend  to  all  the  business  of  the  estate  such  as 
payment  of  debts,  sale  of  property,  and  division  of  property,  according  to  the 


Will. 


2.  An  Intestate  is  a person  who  dies  without  making  any  disposition 
of  his  property  by  Will. 


3.  An  AdministPatOP  is  a person  appointed  by  the  Surrogate  Court,  to 
manage  and  settle  up  the  affairs  of  a deceased  person.  Administrators  are  of 
two  kinds,  viz  : 

(1)  Administrators  of  estates  of  intestates; 

(2)  “Administrators  with  a Will  Annexed.” 

Administrators  and  executors  are  sometimes  called  “personal  representa- 
tives.” They  are  special  agents  acting  for  the  deceased  person  in  the  set- 
tlement of  his  business  affairs. 
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4.  Who  May  be  Executors. — Any  person  who  could  be  appointed  to 
act  as  his  agent  during  his  lifetime,  may  be  appointed  by  the  testator  to  be 
his  executor.  He  may  be  one  of  the  heirs  or  legatees  named  in  the  Will,  or 
any  other  person  having  the  confidence  of  the  testator.  In  Ontario,  there  are 
a number  of  Joint  Stock  Companies,  known  as  “Trust  Corporations,”author- 
ized  to  act  as  executors.  They  are  incorporated  for  that  purpose.  They 
are  in  that  business  for  the  purpose  of  making  profit.  Idiots  and  lunatics, 
are  perhaps  the  only  persons  who  are  incapable  of  being  executors  or  admin- 
istrators. 

5.  Who  May  be  Administrators. — The  Surrogate  Court  has  consid- 
erable discretion  in  making  the  appointment  • usually,  however,  the  nearest 
of  kin  is  named.  “ Trust  Corporations  ” are  frequently  appointed  as  admin- 
istrators. 

6.  Administrators  for  Intestates  draw  their  authority  to  act  from  the 
Surrogate  Court,  and  take  their  instructions  from  the  Court,  and  use  their 
best  endeavors  to  beneficially  realize  on  the  assets  of  the  estate,  pay  the  lia- 
bilities and  expenses,  and  distribute  the  net  amount  of  it  according  to  law. 

7.  Administrators  With  a Will  Annexed  are  such  as  are  appoint- 
ed by  the  Surrogate  Court,  to  manage  an  estate  and  distribute  it  according  to 
a Will.  It  is  necessary  to  make  such  an  appointment  under  the  following 
circumstances,  viz  : — 

(1)  When  the  Testator  does  not  appoint  Executors  in  his  Will ; 

(2)  When  the  Executors  named  in  a Will  refuse  or  neglect  to  act ; 

(3)  • When  the  Executors  die,  or  become  incapable  of  acting  as  Ex- 

ecutors before  the  death  of  the  Testator. 

8.  The  Executor’s  Trust. — An  executor  derives  his  powers  from  the 
testator  through  the  Will.  His  appointment  is  evidence  that  the  testator  had 
implicit  confidence  in  his  ability  and  integrity,  and  no  bonds  are  required 
from  him  for  the  faithful  performance  of  his  duties,  unless  the  testator  re- 
quires them  by  stating  so  in  the  Will.  His  trust  is  a matter  of  honor,  except 
that  he  is  required  on  entering  on  his  duties,  to  make  oath  that  he  will  dis- 
charge his  duties  faithfully,  and  distribute  the  estate  in  accordance  with  the 
desires  of  the  testator  expressed  in  the  Will,  so  far  as  they  are  not  contrary  to 
law. 

9.  The  Administrator’s  Trust. — An  Administrator  derives  his  au- 
thority from  the  Surrogate  Court,  and  is  required  to  give  bonds  for  the  faithful 
discharge  of  his  duties  in  the  settlement  of  the  affairs  of  the  estate,  and  the  dis- 
tribution of  it  according  to  law. 
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10.  Liabilities  of  Executors/ Etc.— In  Chapter  7,  sec.  3,  sub-sec.  1,  it 
is  stated  that  : 

“ No  action  shall  be  brought  whereby  to  charge  an  executor  where  an  ex- 
ecutor or  an  administrator  promises  to  answer  for  damages  out  of  his  own  es- 
tate, unless  the  promise  is  in  writing,  signed  by  him.” 

An  executor  or  administrator  should  be  careful  that  he  does  not  bind  him- 
self unwittingly  to  pay  the  debt  of  an  estate  from  his  own  property.  In  Chap- 
ter 30,  sec.  4,  suo-sec.  4,  special  directions  were  given  regarding  the  signature 
of  an  agent.  These  are  applicable  here.  The  Executor  or  Administrator 
will  become  personally  liable  on  the  contracts  and  obligations,  bills  and  notes 
of  the  estate,  unless  he  gives  notice!  to  the  payee  by  such  words  as  “ I promise 
to  pay  from  the  funds  of  the  estate  of  A B,  if  they  are  sufficient.” 

11.  Duties  of  Executors  and  Administrators  may  be  summarized 
as  follows  : — 

(1)  To  have  the  deceased  decently  buried  ; 

(2)  To  have  Will  admitted  to  Probate  as  outlined  in  sec.  13  of  Chap 
ter  67  ; 

(3)  To  take  possession  of  the  property  of  the  testator; 

(4)  To  collect  all  debts  due  the  estate  ; 

(5)  To  pay  funeral  and  testamentary  expenses,  and  all  liabilities  of 

the  deceased ; 

(6)  To  distribute  the  estate,  having  regard  to  bequests  of  swecial  ar- 

ticles, as  well  as  the  general  distribution  of  the  estate  ; 

(7)  To  render  a full  account  to  the  Court,  of  the  affairs  and  business 

of  the  estate,  when  it  is  wound  up,  or  at  different  times  during 
the  winding  up,  if  the  time  extends  over  a number  of  years. 

The  duties  of  an  administrator  with  Will  annexed,  are  the  same  as  an  ex- 
ecutor ; and  those  of  an  administrator  of  an  intestate,  are  much  the  same  ex- 
cept that  he  distributes  the  estate  according  to  law. 

12.  Payment  Of  Liabilities. — The  various  claims  against  an  estate 
rank  as  follows  : — 

[1]  Charges  of  last  sickness  and  funeral  and  testamentary  expenses  ; 

[2] Expenses  of  winding  up,  including  executors’  or  administrators’  fees 

[3]  Debts  due  the  Province  ; 

[4]  Mortgages  and  Liens  on  property  ; 

[5]  The  ordinary  unsecured  creditors. 
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Abstracts,  136. 

Acceptance,  of  contract,  20. 
by  an  act,  20. 
of  drafts,  64. 
by  mail,  81. 
classification  of,  64. 
conditional,  66. 
forms  of,  65,  66. 
general,  63. 
partial,  66. 
qualified,  63,  66. 

Accommodation  drafts,  81. 
notes,  57. 

Accord  and  satisfaction,  38. 

Account,  94,  95,  99. 

collection  of,  80. 
current — Deposit  on,  239. 
of  purchase,  101. 
of  sales,  102. 

Savings  Bank,  239. 

Administration  of  oaths,  247. 

Administrator,  260,  261. 

Administrators  for  Intestates,  260. 
with  Will  annexed,  260. 

Affidavits,  248. 

Affirmations,  246,  247. 

Agency,  158,  159,  160. 

Aliens,  18,  251. 

naturalization  of,  251,  252. 

Annulment  of  sales  of  personal  property,  1 18. 

Arbitrations,  38. 

Associations,  177. 

Assignment  of  Mortgage,  150, 

Assignment  of  chose  in  action,  25. 

Attorney,  Power  of,  158. 

Average,  general,  227. 

Awards,  38. 

Auctions,  235. 

Bailment,  219. 

for  hire,  222. 

Baggage,  229. 

Bank  circulation,  redemption  fund,  241. 
drafts,  83,  242. 
notes,  83. 

Banking,  237,  242. 

Bequests,  charitable,  255. 

Bidding*  at  auctions,  236. 

Bill,  97. 

Bills  of  Exchange,  foreign,  60,  63,  65. 

inland — see  drafts, 
of  Lading,  89,  224. 
of  Sale,  112. 

Boarding  houses,  234. 

Bonds,  coupon,  84. 

Broker,  163. 


Carrier,  common,  228. 

Carrier’s  liability,  229. 

responsibility,  231. 

Certificate  of  deposit,  85,  238. 

Changing  of  Wills,  258. 

Charter  of  Joint  Stock  Companies,  179. 

Charter  Party,  225. 

Cheques,  certification  of,  76. 
definition  of,  61,  74. 

Dominion  Government,  242. 
forged,  76. 
form  of,  75. 
negotiability  of,  75. 

“raised,”  77. 
use  of,  75. 
crossed,  77,  78,  79. 
revocation  of  payment,  77. 

Collection,  242. 

Commission,  221. 

merchant,  162. 

Companies,  Joint  Stock,  182. 
dissolution  of,  188. 
liabilities  of,  188. 
management  of,  182. 
organization  of,  180. 
powers  of,  183. 

Compounding  a Felony,  14. 

Contract,  11,  47. 

indorser’s,  73. 
by  corporations,  18. 
by  married  women,  18. 
consideration  in  contracts,  22. 
n executed,  25. 

ii  failure  of,  25. 

ii  good,  24. 

ii  illegal,  24. 

it  impossible,  25. 

ii  insufficient,  24. 

ii  valuable,  24. 

consent,  19. 

corrections,  erasures,  &c.,  46. 
description  of  parties,  45. 
disaffirmance  of,  17. 
drawing  of,  45. 
erasures  in  contract,  46. 
executed,  12. 
execution  of,  40,  41. 
executory,  12. 
forms  of,  47. 
fraudulent,  26. 
illegal,  13. 
immoral,  14. 
interpretation  of,  32. 
in  restraint  of  trade,  14. 
joint,  11, 
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Contract,  joint  and  several,  12. 
legal,  13. 

made  on  Sunday,  14. 
mutual  consent  in,  19. 
oral,  29. 

against  Revenue  Laws,  14. 

(.  other  Laws,  14. 
parties  to,  15. 

" — competent,  15. 
it  — incompetent,  15. 
possibility,  13. 
payment  of,  35. 
ratification  of,  17. 
recession  of,  41. 
reading  and  explaining,  46. 
requisites  of,  12. 

necessaries  for  incompetent  parties,  16. 

rights,  defences,  &c.,  41. 

sealing  of,  45. 

settlement  of,  35. 

severable,  12,  34. 

signature,  45. 

signing  by  mark,  46. 

specialty,  30. 

time  on,  21. 

various  documents,  47. 

various  sheets,  47. 

void,  11. 

voidable,  11,  26. 

witness  to,  46. 

written,  30. 

Co-partnership — see  partnership 
Copyright,  245. 

Corporations,  18,  176. 
associations,  177. 
capacity  for  contracting,  19. 
ecclesiastical,  177. 
eleemosynary,  178. 
incorporation  of,  176. 

Joint  Stock  Companies,  178,  180. 
municipal,  177. 
non-trading,  19,  177. 
trading,  19,  177. 

Credit,  letter  of,  88. 

m note,  97. 

Custom  and  usage,  33. 

Days  of  Grace,  49. 

Debts,  collection  of,  102. 

Declaration,  statutory,  247. 

Deed — Composition  Deed.  37,  106. 
form  of,  137,  138,  140. 
of  gift,  142 
Poll  Deed,  138. 

Quit  Claim  Deed,  138,  142. 

Real  Estate  Deed,  138. 

Trust  Deed,  138. 

Warranty  Deed,  138. 

Demurrage,  226. 

Deposits,  239. 

Deposit  receipt,  84,  240. 


Devisee,  254. 

Disabilities  of  aliens,  259. 

Designs — industrial,  247. 

Discount,  108. 

Dissolution  of  Joint  Stock  Company,  188, 

Dividends,  187. 

Dower,  127. 

in  Manitoba,  129. 

Drafts  or  Bills  of  Exchange,  60,  61,  62. 
acceptance  of — see  “Acceptance.” 
accommodation  drafts,  81. 
bank  drafts,  85,  240. 
classification  of  drafts,  51. 

Drafts,  definition  of  drafts,  60. 
demand  draft,  61. 
parties  to,  62. 
sight  draft,  62. 

Drawee,  62. 

Drawer,  62. 

Due  Bills  93. 

Duress,  21. 

Doubtful  terms,  33. 

Entries  in  Merchants’  books,  94. 

Estate — real,  137. 

Eviction,  217 

Exchange,  242. 

Executor,  259. 

duties  of,  261. 
who  may  act  as,  260. 

Expatriation,  253. 

evidence  outside,  33. 

Factor,  162. 

Fee — simple,  128. 

Filing  of  Wills,  257. 

Form  of  contract  to  build  a house,  47. 
general — of  contract,  47. 

Form  of  account,  99. 

account  of  purchase,  101. 
account  of  sales,  102. 
accommodation  note,  57. 
acceptance,  65. 

,,  conditional,  66. 

,,  qualified  as  to  time,  66. 

ii  partial,  66. 

,,  by  mail,  81. 

affidavit,  247. 

,i  of  witness,  113. 

„ to  Bill  of  Sale,  113. 

affirmation,  247. 
agreement  for  sale  of  land,  133. 
application  for  shares,  184. 
articles  of  partnership,  168. 

„ .1  registration  of,  170. 

assignment  of  mortgage,  150. 

it  of  policy,  201. 

bill  of  sale,  112. 
bill  of  lading,  225. 
bill,  98. 

certificate  of  Torrens  Title,  154. 
chattel  note,  95. 
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form  of  chattel  mortgage,  120. 
charter  party,  225. 

cl  use  in  will  preventing  litigation, 
257. 

clause  in  deed  subject  to  mortgage, 
141. 

codicil  to  will,  260. 
composition  deed,  106. 
contract  to  build  a house,  47. 
coupon,  86 

,,  bond,  85. 

crossing  of  cheques,  78,  79. 

declaration  in  proof  of  age,  250. 

deeds.  139,  140,  142. 

deposit  receipt,  84. 

discharge  of  mortgage— chattel,  124. 

,,  of  mortgage,  152. 
drafts — demand,  61. 

n — sight,  62. 
due  bill,  92. 
farm  lease,  214. 
foreign  bill  of  exchange,  63. 
guarantee  of  payment,  191. 

,,  collection,  191. 

,,  fidelity,  191 

ii  continuing,  193. 

hypothecation,  213. 

I.  O.  U.,  94 
indorsement,  69. 

,i  blank,  70. 

„ full,  70. 
i,  full  qualified,  70. 

indorsement,  qualified,  70. 
ii  restrictive,  70. 

,i  for  specific  purposes,  71. 
ii  of  guarantee,  72. 

invoice,  96. 

invoice  of  shipment,  96. 
joint  note,  54. 

ii  and  several  note,  55. 
letter  of  credit,  86. 
lien  notes,  58 
monthly  statement,  100. 
mortgages,  chattel,  118,  120. 

H Real  Estate,  144. 
note — negotiable,  52. 
ii  negotiable  by  indorsement, 
n non-negotiable,  53. 
no 'ice  of  protest,  92. 
oath  of  allegiance,  252. 
oath  of  residence,  252. 
order,  94. 

policy  of  insurance,  199. 
power  of  attorney  to  subscribe  for 
stock,  186. 

power  of  attorney,  158. 
protest,  92. 

provisional  receipt,  198. 
proxy,  182. 
will,  253. 


Form  of  registration  of  dissolution  of  part- 
nership, 175. 
release,  106. 
renewal  of  policy,  201. 

11  chattel  mortgage,  125. 

it  Torrens  System,  155. 

slips  of  instruction  re  non-acceptance 
of  draft,  67. 
statutory  lease,  213. 
stock  book,  185. 

n certificate,  185. 
transfer  certificate,  185. 

11  of  Torrens  Title,  155. 

Frauds — statute  of,  27,  28,  110. 

Freight — transportation  of,  230. 

Grace,  days  of,  49. 

Guarantee,  189,  191. 
continuing,  193. 
of  collection,  191. 
of  fidelity,  191. 
of  payment,  191. 

Guarantee,  30. 

Guest,  233. 

duties  of,  234. 

Heir,  252. 

Host  and  Guest,  232,  234. 

Houses,  boarding,  234. 

Hypothecation  241. 

Host’s  duties,  233. 

11  liabilities,  233. 

Honor  and  dishonor,  81. 

Idiots — incapable  of  contra  ting,  16. 

Indians  n n n 18. 

Infants  n n u 17. 

Immoral  contracts,  14. 

Intoxicated  persons  incapable  of  contract- 
ing, 16. 

Indemnity,  208. 

Indorsement,  68,  71. 
blank,  69. 

for  specific  purposes,  71. 
full,  69. 

11  qualified,  70. 
methods  of,  68. 
of  guarantee,  72. 
purposes  of,  68. 
qualified,  70. 
restrictive,  70. 
requisites  of,  68. 
summary,  71. 

Injunction,  41. 

I.  O.  U.,  91. 

Insurance,  195,  203. 
accident,  208. 
fire,  197. 

in  several  companies,  204. 
life,  205. 


receipt,  104. 


marine  203. 
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Interest,  107. 

bank  rate,  238. 
compound,  108. 
insurable,  204. 
legal,  55,  108. 

Intestate,  224. 

Invoices,  98. 

of  shipment,  97. 

Jettisoned  property,  227. 

Joint  Stock  Companies — see  companies. 

Judgments,  40. 

Lading — Bill  of,  89,  224. 
transfer  of,  224. 

Landlord  and  Tenant,  212. 

Law — common  law,  10. 

definition  of  law,  9. 
merchant,  10. 

Law — sources  of,  9. 
statute,  10. 

Legal  tender,  39. 

Lease,  213. 

Legatee,  222. 

Letter  of  Credit,  87,  88. 

Liability — agents ',  161. 
carriers’,  229. 
double  in  bauks,  184,  238. 
of  host,  233. 

of  Joint  Stock  Companies,  188. 
of  parties  to  drafts,  &c.,  83. 
of  principals  to  agents,  ICO. 
of  n to  third  parties,  161. 
of  stockholders,  183,  184.’ 

License,  auctioneer’s.  236. 

Lien  auctioneer’s,  236. 
it  carrier's,  231. 
ii  host’s,  234. 

,i  on  property,  210. 

Lien  notes,  58. 

authority  for,  59. 

Limitations — statute  of,  42,  242. 

Live  stock — carriage  of,  232. 

Loaning  of  money,  240. 

Loans — maiit  me,  227. 

Lodgers,  218 

Losses — adjustment  of,  202. 

Losses — adjustment  of  losses  in  jettisoned 
p operty,  227. 

Lunatics,  16. 

Maturity.  50. 

on  legal  holiday,  51. 

Marks— trade,  243. 

Marriage — promises  in  consideration  o',  31, 

Married  women,  18,  208. 

Master  and  servant,  2'J8. 

Merger,  38. 

Mortgages —chattel,  118,  144,  222. 
a- signment  of  chattel,  126. 
discharge  of  u 126. 
form  of,  118,  144. 


Mortgages,  limitation  of,  119. 
renewal  of,  124. 
registration  of,  119,  148. 
real  estate,  127. 

H assignment  of,  150. 

H discharge  of,  151. 

M foreclosure,  147 

H provisions  of,  147. 

H sinking  fund  1-6. 

ii  transfer  of,  149. 

M Torrens  System,  153. 

Mutual  promises,  12. 

Municipal  Law,  9. 

Naturalization,  252. 

Negotiable  paper,  see  paper. 

Notes,  promissory,  51. 

,i  accommodation  notes,  56. 

t.  customers’  notes,  57,  58. 

,i  bank  notes,  211,  85. 

ii  definition  of,  51. 

-i  individual  note,  54 

i.  innocent  holder  of,  52. 

Notes,  promissory  interest  bearing,  55. 

,,  joint  note,  54, 

i.  joint  and  s veral  note, 54. 

,i  lien  note,  58. 

-i  lien  note  of  Manitoba,  60. 

M negotiable  by  delivery, 52. 

ii  negotiable  by  indorse- 

ment, 53. 

m non-negotiable,  53. 

,,  parties  to,  49. 

swindling  notes,  82. 
forged,  36. 
chattel,  95. 

Ownership,  change  of,  43. 

Oaths,  219,  220. 

Oath  of  allegiance,  252 
Oath  of  residence,  252. 

Order,  94 
Orders— P.  O.,  85. 

Overdue  bil's,  73. 

Offer,  specific,  20. 
general,  20. 

Paper,  negotiable,  81. 

ii  definition  of,  48. 

i,  cheques — see  cheques. 

H computation  of  time,  50. 

i,  classes  of,  49. 

ii  discharge  of,  87. 

,,  dishonor,  honor,  81,  89. 

,,  indorsement  — see  In- 

dorsement. 

H indorser’s  contract,  73. 

,,  “ kite  flying,”  82. 

,,  maturity  of,  50.  51. 

i,  necessary  conditions  of, 

82. 

i.  negotiation  of,  68. 


INDEX. 


Paper,  negotiable,  overdue  bills,  73. 

M parties,  49. 

it  patent  rights  bills,  74. 

n place  of  payment,  82. 

m presentment,  91. 

■ i promissory  notes  — see 

notes, 
n title,  51. 

Parties  to  a will,  254. 

description  of,  45. 

Partner — by  implication,  166. 
by  oral  contract,  166. 
by  written  contract,  166. 
general,  165. 
limited,  165. 
nominal,  165. 
silent,  165. 

Partnership,  163,  167. 
articles  of,  168. 
contribution  of  capital,  167. 
definition  of  terms,  164. 
different  kinds  of  partners,  164. 
division  of  profits,  167. 
dissolution  of,  171. 
how  formed,  164. 
powers  of  partners,  172. 

Passengers— transportation  <>f,  228. 

Patents,  2 3. 

Patent,  forfeiture  of,  245. 
sale  of,  244. 

Pawnbroker,  222. 

Payee,  52,  62. 

Policy — assignment  of.  201. 
cancellation  of,  20  >. 
insurance,  195.  198,  204. 
transfer  of,  200. 

Primage,  226. 

Promises  mutual  12. 

Promises  on  consideration  of  marriage,  31. 
without  consideration,  23. 

Property— finding  of,  218. 
payments,  36. 
personal,  11,  109. 

,i  sa:es  of,  109,  1 14. 
pledge  of  221. 
real,  11. 
rights  of,  10. 

Protest,  90. 

notice  of.  90. 
no  protest,  67. 

Pate  of  insurance  196. 

Real  estate,  31,  125,  128,  151. 
deeds — see  ‘•deed.'’ 
mortgages,  144,  157. 
ownership,  128,  129. 
rights  to,  128,  13b. 
sales  of,  13 J,  135. 

Receipts,  It >3. 

deposit  receipts,  85,  240. 
provisional  eeeipts,  198. 


Receipts,  renewal  of  insurance,  201. 
warehouse  receipt,  87. 

Redemption  fund,  242. 

Registration  of  articles  of  partnership,  170. 
chattel  mortgages,  119. 

n h renewal,  126. 

discharge  of  chattel  mort- 
gage, 126. 

documents  respecting  titles 
of  real  estate,  136. 
notice  of  dissolution  of  part- 
nership, 175. 
order  of,  136. 

Releases,  37,  106. 

Rent,  216 

distress  for,  216. 
ground  rent,  216,  218. 

Repatriation,  253. 

Revocation  of  wills,  2-35. 

Rights  of  aliens,  252. 

between  sureties,  194, 
creditors’  rights,  193,  222. 
debtors’  rights,  222. 
guarantors’  rights,  193. 
of  way,  126. 

Sources  of  law,  9. 

Sale— auction,  233. 
bill  of,  1 12. 

Sales — conditional,  116. 

of  goods  in  transit,  116. 

Sales  of,  patents,  244. 

personal  property,  109,  114. 

n it  annulment  of,  1 18. 

n H by  sample,  116. 

H ii  executed,  1 15. 

it  , it  executory,  115. 
ii  it  on  trial,  115. 

Salvage,  226. 

Seal,  30,  45,  135. 

Security,  collateral,  221. 

Servant— master  and,  208. 

Set  off,  41. 

shipping,  223,  2*26. 

Societies,  179. 

''tateinent — monthly,  100. 

Statute  of  frauds,  28,  110,  189. 
of  limitations,  41,  42. 

Statutory  declaration,  250. 

Stock  Bonk,  185. 

eance  lation  of,  187. 
guaranteed,  182. 
issue  of,  18  b 

joint  stock  companies — see  companies, 
p efercnce  stock,  182. 
transfer  of  stock,  186. 

Stoppage  in  transitu,  117. 

Subjects’,  251. 

Surety,  49 

discharge  of,  194. 

Suretyship,  30,  189. 
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Telegraphs,  234. 

Tenant-at-will,  147. 

Tenant — landlord  and,  212. 

Tender,  39. 

legal,  39. 

Terms — technical  terms  in  contracts,  32. 
Testator,  254. 

Tickets — passengers’,  229. 

Time — computation  of  time  in  negotiable 
paper,  50. 
of  acceptance,  68. 

Title  of  negotiable  paper,  51. 

searching  of,  136. 

Towage,  226. 

Trade  marks’,  246. 

Torrens  System,  153. 


Usage,  33. 

Vessels,  223. 

V alue  received,  84. 

Warranty,  116. 

Wills — changing  of,  255,  258. 
codicil  to,  259. 
form  of,  254 
parties  to,  254. 
provisions  of,  255. 
reading  and  filing  of,  257. 
revocation,  255. 
signing  and  attestation  of,  257. 
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